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Economy 





Cost of Living 


NOEX, 1947- = 100 


UP. The Consumer Price Index stayed level for two months 
September and October—but between October and November 
it again began its ascent. During this period, it rose .4 per cent 
Higher prices tor the new model automobiles is given as the 
reason for the increase. Prices were higher in most othet 
major groups of goods and services, also. Food was the only 
group in which prices receded slightly. The November Con- 
sumer Price Index stands at 121.6 (1947-1949 100). 


OOLLARS 








125 
CONSUMER PRICES 





2.40 
MANUFACTURING HOURS & EARNINGS 


Average Hourly 
Gross Earnings 
eft sco 





Average Hours Per Week 


scale) 








Manufacturing 
Wages and 
Hours 


Consumer 
Credit 


‘954 1955 


DOWN. Average weekly earnings of factory workers are 
down, but only slightly, to $82.32. Average hourly earnings, 
however, rose one cent to $2.10 per hour. The average workweek 
of factory production workers declined to 39.2 hours. This is 
the lowest level tor this month since 1949, 


Spendable earnings of factory production workers dropped 
slightly. After deductions for federal income and social security 
taxes, weekly spendable earnings of factory workers averaged 
$74.91 per week for a worker with three dependents. A worker 
without dependents received $67.51. As a result of the increas: 
in the Consumer Price Index, the purchasing power of spend 
able earnings declined 3.3 per cent compared with their pur- 
chasing power of a year ago. 


UP. Consumer credit is up about $20 million for the month 
of October over the previous month, but this increase is very 
slight when compared with an increase of about 120 million 
in October of last year. Installment credit extended totaled 
$3,511,000,000. Installment credit repaid totaled $3,426,000,000 
The excess increased total installment credit outstanding to 
$3,244,000,000. 
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DOWN. Unemployment increased in November to 3.2 million 


which is considerably higher than a year ago. The layoff rate 


rose trom 18 to 23 per thousand. Volu b quits declined 


trom 22 to 13 per thousand Potal aration vere 40 per 


thousand, and they exceeded total hirings by | thousand 
Three fifths of 149 major areas surveyed recently by the Bureau 
of Employment Security and state employment security agencies 
report increases in unemployment—particularly where there 
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The Economy 





industrial 
Production 


INDEX, 1947-49=100 


DOWN. The Federal Reserve Board’s seasonally adjusted 
index of industrial production continued to decline in Novem 
bet It is now 139 per cent of the 1947-1949 average—two 
points under the revised figure for October. A year ago this 
index stood at 146. Activity has been curtailed generally 
both factories and mines. 

Steel mill operations continued to decline and in Novembet 
were 6 per cent below October In early December, 


operated at 70 per cent of capacity and ingot output was aly 
30 per cent below a year ago. There were additional curtai 


ments in activity in most producers’ equipment Ii 
vember and further cutbacks 
579,000 units, were up sharply trom 


in the aircraft industry 


assemblies, at 
duced October level, but output schedules indicate 
decline in December. Production ! 
was curtailed in November 


ture 
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During the first 11 months 


tures amounted to $43.6 billion. 
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Decisions of Courts and 
Administrative Agencies 








Refusal by the United States Supreme Court to review five 
labor cases.__The Supreme Court's refusal to review five labor 
cases has left the following rulings in ettect Phe alleged ending 

; contract before the mass dismissal of strikers and 
shutdown of the business did not prevent 
for vacations, severance and notice-of-dismissal 

Brooklyn Eagle, 32 LAsor Cases © 70,680). Tru 


who sued to recover contril 


Mutions owed 
not required to make the 
m had signed the contrac 
Coal Corporation, 32 Lap 
iplovees with irrigation work wert 
law (Barras v. Salt Riz 
AsSES § 70.828) 
‘iInstatement 
terst 


hairy 


hany, 32 LABor Cases © 70,060 


Lockout of employees for holding a meeting in derogation 
of agreement permitted... (n employer's refusal I nd 


hitt emplovees to resume work 


meeting held in derogatio1 


“al Counsel 
ad agreed with 
meeting im the employer's plant 
the meeting outside of the employer's 
plovees voted to strike. Upon the secon 
to the plant thev were told that operations a 


be suspended for the day. The General Counsel 
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second-shift employees actions in leaving the plant to attend a 
meeting constituted an act of insubordination. As such the 
employer's act of refusing to operate the second shift was a 
reasonable disciplinary measure and not an unfair labor practice. 
—5 CCH Lapsor Law Reports (4th Ed.), § 35,014. 


Supreme Court vacates blanket state court injunction of 
picketing.—W here a state court enjoined all picketing by a union, 
the Supreme Court set the injunction aside in part. However, 
the High Court stated that a state court may lawfully enjoin 
strikers and union representatives from threatening, intimidating 
or coercing any of the officers’ agents or employees of the em 
ployer, and obstructing the free use of the streets or entrances 
of the plant. The Supreme Court agreed with the state court 
that a large group of strikers loudly shouting insults, such as 
“fat scabs” and “cotton-picking fools” at nonstrikers constituted 
incitement to violence. In the majority of the Court’s view, 
“if a sufficient number yell any word sufficiently loudly showing 
an intent to ridicule, insult or annoy, no matter how innocuous 
the dictionary definition of that word, the effect may cease to 


be persuasion and become intimidation and incitement to vio 


lence.” However, in enjoining all picketing the state court 
“entered the pre-empted domain of the National Labor Relations 
Board,” according to the High Court. As such the Supreme 
Court vacated that part of the state court decision affecting 
peaceful picketing but left in effect the injunction dealing with 
violence. Chief Justice Warren and Justices Douglas and Black 
stated that the injunction as a whole should be vacated as Con 
gress has given the NLRB exclusive jurisdiction over this entire 
area.—Voungdahl v. Rainfair, Inc., 33 Lavor Cases § 71,120. 


Injunction denied for breach of no-strike contract._\\ here 
a district court enjoined the breach of no-strike clauses in union 
contracts, the federal appellate court in New York ruled that 
such breaches could not be enjoined under the Taft-Hartley 
provision giving federal courts authority over such matters. 
Although the United States Supreme Court ruled in Testile 
Workers v. Lincoln Mills (32 Lasor Cases 9 70,733) that the 
Norris-LaGuardia Act did not prevent an injunction against the 
breach of a contract arbitration clause, the appellate court stated 
that the Taft-Hartley Act did not wipe out the prohibitions 
against strike injunctions found in the Norris-LaGuardia Act. 
In differentiating between a refusal to arbitrate and a peaceful 
strike, the court stated that a refusal to arbitrate is not protected 
against an injunction while a peaceful strike is. According to 
the court “even though the [Supreme] Court found that an 
agreement to arbitrate is the quid pro quo [something for something | 
for an agreement not to strike, this does not mean that because 
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the former is specifically enforceable the latter is also.” Ih 
answering the contention that Congress had repealed the Norris 
LaGuardia Act by implication in the enactment of the Taft 
Hartley Act the court stated, “The mandate of §4 of the 
Norris-LaGuardia Act has been an expression of national policy 
for many years. If this policy is to be changed it should be 
changed by Congress, and not by judicial legislation or inven 
tiveness. It is our conclusion that Congress did not repeal §4 
of the Norris-LaGuardia Act by enactment of § 301 of the Taft 
Hartley Act.”—Bull Steamship Company v. Seafarers’ Internationa 
Union, 33 Lapor Cases § 71,095. 

The court ruled, in a companion case, that the fact that the 


strikers covered by one of the contracts were supervisory per 


sonnel who were not covered by the Taft-Hartley Act did not 


Vitiate the anti-injunction protection.—RPull Steamship Company 
wv. Marine Engineers, 33: LAsor Cases § 71,096. 


Union must pay $400,000 in damages for interference with 
business.—_\Vhere a union assembled a group of workers and 
marched on a mine to force its closure until the employer signed 
a contract, it was held hable for $300,000 in actual damages and 
$100,000 in punitive damages. A federal trial court ruled that 
the willful and malicious conduct of the union’s agents entitled 
the employer to punitive as well as actual damages under Tet 
nessee law. The malicious conduct occurred after the employer 
refused to sign a contract because a majority of his employees 
did not want to be represented by the union. Upon the em 
plover'’s refusal to recognize the union, the union marched about 
75 workers to the mine where they threatened the employees. 
management officials and customers with violence. At the same 
time the railroad track to the mine was blown up and various 
shippers of the coal were also threatened with physical violence 
Charges against the union of committing an unlawful boycott 
under the Taft-Hartley Act and an unlawful conspiracy under 
state law were held to be a single cause of action coming withi 
the court's jurisdiction. Although the claim was nine years old 
it was still actionable under a state ten-vear statute of limitations 

Meadow Creek Coal Company v. United Mine Workers, 33 Lapor 
Cases § 71,089. 


Picketing at a shopping center is an illegal boycott... \ union 
that picketed outside a shopping center, in a dispute with the 
owner who operated a few of the shops therein, was held to have 
committed an unlawful secondary boycott because it was in 
tended to induce work stoppages among the employees of 
numerous neutral lessees who operated other shops in the center 
The federal appellate court in San Francisco found that the union 
had rejected an opportunity to picket inside the shopping center 
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near the shops operated by the owner, and its picketing outside 
the center was not limited to entrances in the immediate vicinity 
of those shops. In the court’s view, direct appeals to employees 
of the neutral lessees to stop working, while the pickets were 
present, unlawfully induced work stoppages to force those lessees 
to quit doing business with the owner. According to the court, 
“a union must exercise its right to picket with restraint con 
sistent with the right of neutral employers to remain uninvolved 
in the dispute.” The court stated that the NLRB decision that 
the lessees of the owner were independent and neutral employers, 
was supported by substantial evidence and had a reasonable basis 


in law. The court distinguished this case from one involving 


the picketing of an employer’s premises to induce stoppage of 


temporary construction work in that the present case presented 
a unique situation of multiple neutral employers on the same 
premises as the primary emplover.—Retail Fruit & Vegetable 
Clerks Union v. NLRB, 33 LABor Cases § 71,085. 


State law banning stranger picketing upheld..\ state crim: 
nal statute prohibiting picketing during a strike or lockout by 
persons who are not employees of the picketed employer, either 
at the time of the picketing or at the time the strike begins, 
was held to be constitutional by the Virginia Supreme Court of 
Appeals. A strike was called by the union representing the em 
plovees of the struck employer. While the objectives of the 
strike were lawful and the picketing that took place was peaceful, 
two representatives of the union who were not employed by the 
struck employer participated in the picket line. The two men were 
arrested and fined for violating the Virginia statute restricting 
picketing. In upholding the arrested men’s fines the Virginia 
High Court ruled that the statute did not violate the constitu- 
tional guarantee of freedom of speech. Relying upon the case 
of International Brotherhood of Teamsters v. Vogt, Inc., 32 LABOR 
Cases § 70,770, the court stated that the prohibition of stranger 
picketing 1s a declaration of state policy which is directly and 
reasonably related to the prevention of violence and of outside 
interference with the relations of employers and employees in 
settling their own differences. According to the court, the elimi- 
nation of nonemployee pickets lessened the danger of disorder 
and of outside pressure. The court stated that if the defendants 
were given the right to join a picket line at will then other stran- 
gers would have the same right; this could lead to mobs and 
forceful picketing rather than peaceful picketing that is legal. 
The court found no conflict existing between the state act and 
the NLRA, since in the court's view the NLRA does not extend 
to stranger pickets.—Dougherty v. Commonwealth of Virginia, 33 
Lapor Cases © 71,110. 
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Employer Free Speech 
and Representation Elections 


By NORMAN J. WOOD 


The First Amendment of our Constitution guarantees freedom of speech 


to employers. 


This means that they should be able to deliver speeches 


to employees about unionism and address letters about unionism to 


employees on company time. 


This does not mean that employers can 


coerce employees or imply that they will suffer personally if a union wins. 


5 Gree amended National Labor Relations 
Act states that employees have the right 
that an employer 
restram of 
exercise of this right.’ 
law is attempting 
the emplovec 


to self-organization and 
shall not interfere 
employees in thei 


Situation 


with, coerce 


The which the 
one where can 
whether or 
For example, the ideal setting 


where 


to create 1s 
freely choose not he wishes to 
joi a union 
representation election is one 
enters the NLRB 
his choice of “Union” or 


where he is not afraid to 


ol a 
employee voting 
booth to vote for 


‘No Union,” 


let his conscience rule. 


and 


further rein 


employer 


intent of the law ts 


Phis 
forced by the provision that the 


can views On untlonism 


express his own 
the election providing 


threat of 


prior to “such ex 


pression contains no reprisal o1 
force or promise of benefit.” * 
The employer's treedom ot 


guaranteed by the First Amendment of our 


speech is 


1 Secs x 7 ‘and 8(a)(1) of the NLRA, amended 


1947, 1951. 


2 NLRA Sec. 8(c) 


Employer Free Speech 


However, such freedom can 
to the point where the 
others are trampled upon. 
NLRB Paul Herzog 

question in every 


Constitution 
not be exercised 
legal rights of 
\s tormer Chairman 


put it, “the such case 
is Whether, in fact, the employer's conduct 
not constitute coercion. If 
cannot successfully invoke the 
United States; if it does 


Constitution him 


does or does 
it does, he 
Constitution of the 
not, that 


with an impregnable shield.” 


salne¢ provides 


Because an employer’s words or actions 
can easily cause an employee to fear retalia- 
tion tor union activity, early NLRB rulings 
(1935-1941) neu 


trality in 


required strict employer 
sentation election campaigns. 


Board did not 


repre 
Generally, in this period the 
permit the 
witl 


discuss umionism 


employer to 
employees in any manner This em 


phasis on. the p ssible coercive 


I aspect ol 


the employer's statements on unionism 


violated the employer's constitutional right 


* NLRB Chairman Paul Herzog in a speech 
before the Printing Industry of America. Atlan- 
tic City, New Jersey, September 9, 1946 


9 





Norman J. Wood is assistant 
professor of economics at the University of Georgia. 





of free speech. The United States Supreme 
Court repudiated this Board interpretation 
in 1941. In I irgimia Electric & Power Com- 
pany, the Court ruled that an employer had 
the right to express his opinions to workers 
unionism if such 
coercive." 


in his organization on 
expression fell short of being 
From then on until around the time of the 
Taft-Hartley Act in 1947, the Board struck 
a better balance between the right of em- 
ployer free speech and the right to organize 
without coercion. 

The 
Hartley Act 
the Supreme Court ruling in the 1941 [ir- 
ginia Power case. The Senate committee's 
bill to amend the Wagner Act read that 
employer freedom of speech is guaranteed 
“it, under all the circumstances, there is 
neither an expressed or wnplted threat ot 
reprisal, force, or offer of benefit.” ° (Italics 
supplied.) The final version of &(c) omits 
“under all the circumstances” and “implied 
threat.” However, when explaining the 
Senate-House conference agreement Gn &(c) 
on the Senate floor, Senator Taft indicated 
that the final bill embraced the that 
the Board should look beyond the words 
the legality ot 


intent of Congress in the Taft- 


was to recognize and clarify 


view 
themselves in considering 
employer free speech.” 
This 
for evaluating employer free speech. 
ments which might reasonably lead workers 
to expect reprisals for union activity should 
be ruled unfair labor practices. The spirit 
of the law is that a statement is coercive if 
it makes the employee feel coerced. What 
the employee thinks of the statement—what 
it means to him—is the significant thing. 
Yet in spite of the solid legal ground behind 


standard 
State- 


appears to be a realistic 


this contention, the NILRB and the courts 


have almost abandoned this standard. 
During the past ten years, the Board has 
increasingly permitted employer statements 
and that would seem coercive to 
employees. The Board is looking at what 
the employer says, not at the effects of his 
the employee. Here are 
such situa- 


actions 


Statement 
cases that 
which the 
proper 


upon 
have arisen in 
Board or the 


a few 


tions courts 


and 
have upheld as exercise of the 
employer's right of free speech. 

Prior to a election, it 1s 
permissible for the employer to distribute 
to employees condemning un- 


representati m 


pamphlets 
ionism and pointing out the 
union, 


disadvantages 
This action in 
coercive. However, 


of belonging to a 
itself does not 
in one such case a pamphlet contained “a 
[employer's] 


seem 


clear intimation that the 
projected expansion program and continued 
employment for its employees would be 
threatened by their self-organization.” * 
words from the trial examiner’s report con- 
tinue: “The whole gist of the . . . [em 
ployer’s| circular in this case constituted 


These 


a warning to the emplovees that the security 
of their employment depended upon their 
refusal to affiliate [with a union].”* 
In overruling the trial examiner’s findings, 
the Board declared that the pamphlet 
statement.”* Although 


Ramee: 
tains no coercive 
technically the pamphlet was not coercive, 
it was a threat. In its meaning to em- 
ployees, it clearly was coercive. 

In La Salle Steel Company, a company 
letter to employees the day preceding the 
election read in part: “We [the company] 
will not be a party to agreement 
whereby you will be compelled to pay tor 


any 





*NLRB v. Virginia Electric & Power Com- 
pany, 5 LaBor CASES { 51,124, 314 U. S. 469, 
62S. Ct. 344 (1941). 

5S. Rept. 105, 80th Cong., Ist Sess., pp. 23-24. 

® Professor Archibald Cox explains this inter- 
pretation in some detail in 61 Harvard Law 


10 


Review 18, 19 (1947). The Taft statement is in 
93 Congressional Record 6603 (June 5, 1947) 

7 Bausch and Lomb Optical 
NLRB 132, 140 (1947) 

* Case cited at footnote 7, at p. 140 

* Case cited at footnote 7 


~~ 
‘ 


Company, - 
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the right to continue to work for this com- 
pany.” ® Such a statement might technically 
mean the company will not grant a union 
To the worker, however, its 
immediate meaning is that the company 
will not recognize a union if members pay 
Unions must financial 
trom 


shop. more 


inion dues. 
support 


receive 
members, so. the 
the statement 1s 
recognize the 
overruling a 
found the 
letter 


over all 
that the 
union 1 it 


impression from 
will not 
election In again 
report which 
the Board said the 
express or implied tl 


company 
the 


examiner's 


Wms 
trial 


statement coercive, 


? 


‘contained ne ireat ot 


reprisal.’ 


1 
in rrogation ofl 
te a COeTCIVE atmosphere 
rporation, an assistant 


asked an employee “why 


benefits {1 


Phe « 


upervisor’s 


a union, what 
union.” 


] 
place in tl 


having a 
rt s 
ryice Manacect 


same Case a se 


likely if we did have a 
F benefits we 


statement 


‘constituted 


t t rie emplovees.”’ 


Ing thie 
I 


rPress 


1 
empiovees mto 


m that he 


wished to 
authe 


to 


1 signed union 


irder to enable him reply 


bar 


necessa&y 


request Tor collective 
It is not 
ver to elicit 


lovees \ 


determine it 


usual or 
such intormation 
regional office the 


there enough 


are union members to 


War- 
Phe 


the question 


election 


representation 
was that ‘ 
background tree of en 
union organization” 


“circumstances convince us 


he Respondent’s interrogation did not rea- 
the « 


reprisal 


+ 


mplovees to believe tha 
t he upon 


nablv lead 


onomic visited 


hem by Respondent 


In their dissent, members Mur 
lock and heart of the 
They observed that such systematic 


Board 
Peterson went to the 
matter. 
interrogation forces an employee to take a 


* 72 NLRB 411, 
‘Case cited at 
12224 LABOR CASES 
(CA-2, 1954) 

Case cited at footnote 12 
't Case cited at footnote 12 
1% 109 NLRB 591, 592 (1954) 
% Case cited at footnote 15, at 


424 
footnote 
© 68,059, 


10, at p. 413 


209 F. (2d) 593 


593-594 


Pp 


Employer Free Speech 


to or not and 
regardless of whether not he had 
full opportunity to consider the arguments 
offered on the subject The 
“Moreover, employer interrogation 
em- 


stand whether he desires 


or has 
dissent con- 
tinues 
tends to implant in the mind of the 
ployee the apprehension that the employer 
is seeking information in order to affect his 
job and the that 

will follow the questioning 


economic 
Che 


questions is 


} 
} 
I 


security lear 


repli isal 


fear induced by an iployer’s 


illustrated by 
in this case, ¢ 
sive answers 
rogation thus 

employees of the 


or a Warning t 


ft Organization dissuades 


articipating 


consequel 


them trom pi 


employer 
vees concerning 
is well establisl 
} 1 rt 


occur 


election, 


reason; l 
j 


does 
1 
as the 
, 
by the 
empl 


the minds ot 


never get in and 


different class 


footnote 15, at p. 5 


cited at I 
78 NLRB 1144 


’ Mylan-Sparta Company, Inc 
1145 (1948) 

1” Case cited at footnote 18, at } 

2 Peerless Plywood Company, lt 
(1953) 

21 General 
75 (1947) 


Case 
1145 
7 NLRB 427 


Motors NLRB 74, 


Corporation i3 


11 





to the Union";* “there was no outside 
organization going to run this shop”;* “if 
‘ [an employee] didn’t like [his] job, 
why didn’t [he] quit”; * “some of the boys 
of [the company’s] organization had gone 
to the union office to stick a knife in : 
[the employer's] back”; * “[the employer's] 
understanding of the Union was that if 
they had a Union there, they would have 
to . . . [speak to management] through 
some third person; that they couldn’t come 
to me to talk about grievances or 
anything; that they would have to take it up 
with a committee or maybe an outsider.” ™ 


some 


In one instance an employer made six 
pre-election speeches to employees prior to 
a representation election, all within a day 
and one half and all during working hours.” 
In the same case, the company sent a letter 


prior to the election to substantially all 


employees containing the statement: “Don't 


vote.”* It is gen- 


the employer 


be fooled—you must 
erally to the advantage of 
to get out the vote, because employees who 
are undecided will most likely vote against 
the union if they think they have to vote 
(which legally they do not). 


In one case, the employer's attorney made 
a statement in the presence of a number of 
employees during a conference in the attor- 
ney’s office to the effect that “it would not 
make any difference whether the Union 
won the election or not, the Company would 
not recognize it.” The company’s produc- 
tion manager testified that the attorney had 
said only that the unit sought was not “a 
legal recognized unit,”™ and the attorney 
supported this testimony. The Board re- 
“the statement imputed to 
the Employer’s attorney was, in any 
event, merely an expression of the Em- 
ployer’s legal position, which we find would 


port continues: 


not warrant our setting aside the election.” ® 


The Board has not always been so un- 
realistic. In Metropolitan Life Insurance 
Company a tew years earlier, a similar situ- 
ation arose.” In this case the company 
sent a letter to employees saying that if 
the union should win the representation 
election, “it is our intention to contest 


through the the issue of its failure 
to comply with the law.” * Here the Board 
upheld the regional director’s findings that 
communications “were calculated to 
upon the agents the futility of 
[the union] and therefore 


courts 


such 
impress 
voting for 
interfered with a free choice of representa- 
** The Board pointed out that Sec- 
tion 8(c) of the amended act “does not 
: prevent the Board from finding in 
a representation case that an expression ot 
views, whether or not protected by Sec- 
tion 8(c), has, in fact, interfered with the 
employees’ freedom of choice in an election, 

as to require that such election be set 
> The test, said the Board, in deter- 
} 


ilas 


tives. 


aside.” 
mining 
interference, is 
“created an atmosphere incom- 
treedom of choice by his em- 
The Board then quotes its own 


Shoe Corporation 


whether or not there been 


such whether or not the 
employer has 
patible with 
ployees.”’ 


words in General 


“In election proceedings, it is the Board’s 
a laboratory in which 
conducted, 


provide 
nay be 
ideal 


function to 
an experiment 
conditions as 
determine the 


under 


nearly as possible, to 
uninhibited desires of the 


our duty to establish 


duty to 


been ful 


employees. It is 
those 
determine 
filled.” * 


Much of this valid reasoning is dismissed 
in National Furniture Manufacturing Com 
pany by the Board’s footnote: “To 
extent that Metropolitan Life 
Company, 90 N. L. R. B. 935, is inconsistent 
that case is hereby overruled.” * 


also our 


conditions; it Is 


whether they have 


Insurance 


herewith, 

In Chicopee Manufacturing Corporation in 
1953, a plant engineer told an employee that 
the company could not pay the same wage 
scale as that which the union had obtained 
at another company, also a subsidiary otf 
Johnson and Johnson Corporation, and said 
that “if the union won, they would be forced 
to move the plant.”” In the 
foreman told another employee that the 
employer “could move the plant if they 
so desired.” These statements said the 
Board, “do not warrant setting aside the 
election. We view these statements, under 


Same Case a 





2 Case cited at footnote 21, at p. 75. 

23 Case cited at footnote 21, at p. 76. 

*4 Case cited at footnote 21, at p. 76 

2C. Pappas Manufacturing Company, Inc., 82 
NLRB 765, 773 (1949). 

2% Burns Buick Company, 80 NLRB 389, 402 
(1948). 

2™ Charroin Manufacturing Company, 88 NLRB 
38, 40 (1950). F 

28 Case cited at footnote 27, at p. 39. 

2» National Furniture Manufacturing 
pany, Inc., 106 NLRB 1300, 1301 (1953). 


12 


Com- 


* Case cited at footnote 29, 
3% Case cited at footnote 29, 
= 90 NLRB 935 (1950). 

* Case cited at footnote 32, 
% Case cited at footnote 32, 
* Case cited at footnote 32, 
* Case cited at footnote 32, 
* 77 NLRB 124, 127 (1948). 

3° 106 NLRB 1300, 1302 (1953). 
3° 107 NLRB 106, 107. 

” Case cited at footnote 39, at p. 107. 
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The employer should have the right of 


the circumstances, as nothing more than I 
This means the right to make 


free speech. 


predictions of the possible impact of wage 
speeches to employees about unionism on 


demands upon the Employer's business. A 
prophecy that unionization might ultimately 


company time. It means the right to ad 


lead to loss of employment is not coercive dress letters or panfphlets about u 


there is no threat that the Employer to employees 
to make its. ployer should have the right 


is factual arguments as to why he 


On such occasions 


use its economic power 
rophecy come true.”“ The point here 
if the supervisors make a “prophecy,’ 


i un 


arguments could point to benefits e1 


employees should not join a 


not employees teel that management 
will make it come true? To the individual have obtained without a 


the employer possesses over 
‘cconomic power To him this 
usiness is double talk, and the 
is saying that if the union is voted — ; t any union activities 


mopany will move Notice, 100, | iployees wi 


"1 
ii not 


d accepted the company’s con- tee Gouna varksnte 
it could not afford to pay 
subsidiary was paying (with- 
t communication, emp! asis 


ing which 


ADMINISTRATION PROPOSES NEW LABOR LEGISLATION 
I Administration will not pr n r Labor Phi roposal 
will vigorously iZ 
We at sak ‘sicmeioniand 


latt-Hartley Act 


Administration 
to extend 
\W e af&e 


m a recommendati 
| 


President has made 


to protect th 
1 workers have 
plovee welfare and pension] plans. 
proposal would require registration, 
porting and public disclosure of the 
operations of all health, welfare and 
pension plans—whether they are union 
financed and operated, employer financed ‘ode to make it a 
and operated or jointly financed and r employers’ represe 
perated. ... We shall propose that all ficial to make 
labor organizations, local, national and 


l 
international unions and local, state and 
1 


councils, file James 


o 


regional conferences an 
annual financial reports with the Depart- Conventior 


“1 Case cited at footnote 39, at p. 107 
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Development of a Free-Speech Policy 


The free-speech provision of the Taft-Hartley Act is not completely 


satisfactory, according to the author. 


Section 8(c) states that words 


which on the surface are noncoercive cannot be used as evidence of 
unfair labor practices—that is, an employer's or a union's state- 
ments should be judged out of the context in which they were spoken. 


Miss Chanin states that a 


literal construction of this provision 


would mean the imposition of an extremely harsh rule of evidence. 





"TM HE CONSTITUTION of the United 

States says that Congress shall make no 
law abridging the right of free speech. The 
constitution of the labor movement, the 
National Labor Relations Act (NLRA), or 
Wagner Act, passed by Congress in 1935, 
says that employees shall have the right to 
self-organization and that employers are 
forbidden to interfere with, restrain or co- 
erce employ ees in the exercise of this right. 
In practice, many believed that these two 
“constitutions” came into conflict 
the latter, in defining coercion, used speec! 
Theretore, when the 


because 


as one of its criteria. 
Wagner Act was amended in 1947 and sup- 
planted by the Labor Management Relations 
Act, or Taft-Hartley Act, one of the addi- 
tions was a section dealing with free speech, 
which guaranteed more protection and more 
leeway to employers with respect to their 
verbal arguments. 


The development of a free-speech doctrine 
in industrial relations is most clearly out- 
lined by a series of decisions handed down 
by the National Labor Relations Board 
(NLRB) and the courts. This paper will 
discuss free speech in representation cases; 
for example, the relationship between free 
speech and the free conduct of elections. 
The discussion will encompass the policy 
of the Board under the Wagner Act, the 
transition to the Taft-Hartley Act and the 
effect of the amendment on 
recent Board decisions. 


free-speech 


With the passage of the Wagner Act in 
1935, labor finally received the official sanc- 
tion of the federal government. The act 
gave legal approval to labor’s attempts to 





1 Benjamin Werne, The Law of Labor Rela- 
tions, p. 137. 


14 


? Work cited at footnote 1, at p. 201. 


organize and bargain collectively; in fact, it 


specifically encouraged these attempts by 
outlining certain unfair labor practices an 
by outlawing some of the tactics previously 


1 


employed by management. The original act 
did not contain any provision which specit- 
ically mentioned the phrase “free speech.” 
However, the Board policy 
whereby “The test of whether an employer 
might lawfully make anti-union statements 
threaten 


devel pc dia 


was whether such statements were 
ing or coercive.” * Of course, the efficacy of 
this policy depended upon the definition and 
interpretation, necessarily subjective, of the 
words “threatening or coercive.” In accord- 
ance with the spirit of the time, the Board 
“gave decisive weight to the conclusion that 
employees yielded to ‘slight’ suggestions of 
their employers” * and enforced the Wagner 
Act on the assumption that any expression 
of opinion by an employer on the subject of 
unionization was necessarily coercive. It 
was believed that emplovees vielded to sug- 
gestions of their employers because of the 
“economic superiority” of the latter; and 
also that the influence exerted over workers 
Was greatest in the working establishment 
and during working hours. In accordance 
with these basic suppositions, the Board 
formulated a Set of precedents which gov 
The se 


precedents were developed through a series 


erned free speech in election cases 


of decisions, the most important of which 
will now be discussed. 

One of the basic decisions was made by 
the Electric and Power 
Company” The company had a history of 
In 1937, when the AFL 


Board in I iraginia 


antiunion activity. 


* 20 NLRB 911. 
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Industrial Relations 


By JUDY CHANIN 


ried to organize the plant, the company 
urged an inside union and succeeded in de- 
feating the AFL. The Board found that the 
company violated the act. The Was 


appealed, and the Supreme Court, in up 


iT 
t 
] 
" 


case 


t 
ding the Board, laid down this rule 


The employer . . . is as free now as 
to take any side it may choose on this 
But, 
evidenced in 
amount, in connection 


ntroversial issue. certainly, con- 


ict, though part by speech, 
with other cir- 
he meaning 


em 


may 
nistances, to coercion within t 


he Act 


restrain or coerce his employees in 


If the total activities of an 
ver 
heir tree choice, then those employees are 
entitled to the of the Act. And 
determining whether a course of conduct 


protection 


restraint or 
the employer 


amounts to coercion, pressure 


exerted vocally by may no 
more be disregarded than pressure exerted 
ways.” * 


other 


rhe 


n the fact that the determination of whether 


real significance of this decision lies 


not words were coercive was to be made 
in the light of the entire context, that is, the 
speech itself did not have to be threatening 
rr coercive; 1f the surrounding circumstances 

actions of the employer were considered 
ntimidating, the speech could also be con- 
sidered intimidating and violative of the act 


the 
Was 


In American Tube Bending Company, 
ard ruled that because the company 
neutral (the employer had emphasized 
rizht of the employees to choose under 
ret ballot, but had argued against the 


mn), it was guilty of an untair labor prac- 


t 
t 
1 
I 


tice. However, the circuit court considered 
tself bound by Virginia Electric and Power,’ 


ince it found nothing in the record but the 


Virginia Electric and Power Com- 
CaSES { 51,124, 314 U. S. 469 


‘NLRB v. 
pany, 5 LABOR 
177-478 (1941) 

14 NLRB 121 (1942) 

*Harry A. Millis and Emily Clark Brown, 
From the Wagner Act to Taft-Hartley, p. 178 

* NLRB v. American Tube Bending Company, 
6 LaBor CASES © 61,525, 134 F. (2d) 993 

’41 NLRB 1308 (1942), aff'd, 7 LABOR CASES 
© 61.608, 135 F. (2d) 337. Also see Thomas v 
Collins, 9 LABOR CASES € 51,192, 323 U. S. 516 
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“an argument 
that a union would be against the employees’ 
and that 


company de 


speech, temperate in torm, 


interests as well as the emplover’s, 
the continued prosperity of the 
thev had 


pended on been,” 


and 


rome on as 
the 
to be 


spec ches 


indication 
but non 


decision. Phe 
that 
were not 


rey ersed 


here seemed antiunion 


coercive unfair labor 
practices in the absence of related intimidat 
This policy further 


Trojan Powder Company in 1945.” 


ing actions received 


support in 


seemed 


ult then : 
at the context of surrounding cn 
cumstances was conclusi : to whether 
behalt oT 


unlawtul 


“The 


tore, th 


res 


any particular set of s 
i company could be enjoined as an 
interference but that in t absence of a 


backg 


plovers 


raciices em 


were tree speak i their words 


were not coercive in themselves.” * 


precede it 1! ast 
} 


An important 
Clark Brothers, 


pulsory 


was 
whic com 


Board 


stances 


audience doctrn 
tollowed tor many veat 


The 


circu 
1 staged an 
ott 


treat 


were these comps 


active anti-( campaig! I a run 


on and had given rential 


InNent to the 


paign 


cam- 
leaflets, 
advertisements 


independent unt Phe 
consisted of the d ribution of 
the placing of newspap 
hour 


round 


and a speech broadcast 
betore the 
that the 


action 


Bi 
polls opened 


speech Was pat F re! ourse 


considered th audi 


which lusive 


1 
i 


ence, Lave 


the emplo 


access to 


spec ch meaningless.” 


Board COMME! 
“otecting employees agall 
emplover’s economic 
inherent in his ability t 
tions during working | 
that “the 
Act and the First 


for tl 


employees had a 


Amendmet 
emselves 
advice and intor 


selt-organization, was 


violated when the vel 1] eco 


nomic assemble 


power to 


and listen to speec! 
’ Work 
following 
70 NLRB 802 
© 63.939 
1! Work cited at footnote 6, at { 
cited at footnote 10 Mr 
sented from the decision partly) 
not believe that a national 
needed protection from. the 
power of the company 


cited at footnote 6 PI 178 and 


(1946), enf'd, 13 LABOR CASES 
». 184 
Reilly 
because he 
industrial 
greater 


dis 

did 
union 
economic 


12 Case 








This article, which was written by 
Judy Chanin, a student at Barnard 
College, won first prize in the an- 
nual essay contest sponsored by the 
New York Chapter of the Industrial 
Relations Research Association. This 
contest is held at the undergraduate 
level among the colleges and uni- 
versities in the liberal arts field in 
the New York metropolitan area. 





The circuit court, in enforcing the order 
against requiring employees to assemble 
during working hours to listen to speeches 
against self-organization, added the follow- 
ing proviso: unless the employer accorded 
a similar opportunity to the union to address 
the employees. Therefore, a policy was 
adopted which forbade the employer to de- 
liver speeches to his workers during working 
hours (that is, on company time) unless the 
union was likewise permitted to address the 
employees on company time. This policy 
Was, once again, predicated on the belief 
that the emplover’s economic superiority, 
as evidenced by speeches in the plant dur- 
ing working would inhibit the free 
choice of the workers and, therefore, serve 


hours, 


to invalidate the election, 

The Board tended to restrict the area of 
employer free speech, but was frequently 
checked by the courts. In the Brandeis case 
the Board declared the company guilty ot 
unfair labor practices and set aside the elec- 
tion because of antiunion articles and state- 
ments, and the circulation of an antiunion 
petition by the employer. However, the 
court held that “as a matter of law the 
employer could disseminate facts, express 
his opinion, indicate a preference for indi- 
vidual dealing, and express hostility to a 
labor organization ‘So long as the reasoning 
power of the employee and not his fear is 
Certainly, effectiveness 


test of its constitu- 
’13 


appealed to 
of statement is not a 
tionality; neither is accuracy.’ ’ 

The courts therefore acted as a potent 
check on the Board, espécially when the 
Board encroached upon the legitimate rights 
of employers. 


Accordingly, the Board started changin 
its policy about 1947, as evidenced by the 
Electric Steel Foundry decision,” in whicl 
the Board dismissed a complaint based upon 
the fact that the emplover had predicted a 
union win, The 


decline in jobs should the 


Board said: 

“These are matters upon which the em 
ployees were able, equally with the respond 
ent, to exercise reason and judgment, and 
the [employer's] formulation of the conse 
quences it prophesied from unionization car- 
ried no connotation that its own economic 
power would be used, if necessary, to make 


its prophecy come true.” 

The Board also ruled, in United Welding 
Compony,” that the employer could send 
letters to individual employees during a 
strike. 


These later policy decisions indicate that 


the Board was beginning to reject the con- 
cept of the employer's “economic superiority” 


and was beginning to base its decisions on 
the presupposition that the union and _ the 
company were equal in strength. The Board 
Was permitting the employers more and more 
latitude, and the fact that an increasing 
proportion of Board cases were withdrawn 
number 

lost by the 
related to 


or dismissed and an increasing 
elections were 

may be assumed to be 
increased employer freedom 


representation 
unions 
this trend ot 
of speech." 
Since the employer was being given much 
more protection by the National Labor Re 
iations Board, it may appear surprising that 
the Wagner Act was violently attacked on 
the issue of free speech Many believed that 
even in 1947, Board policy was too restric- 
tive. There widespread feeling that 
employers were still not answe! 
union attacks and misstatements, 
honest, factual remarks. Many 
were still afraid to speak or write to their 


was 
tree to 
even with 
employers 


employees on issues of mutual concern, lest 
they be charged with unfair labor practices 
Essentially, proponents of a 
amendment to the NLRA argued that the 
law was uncertain and that employers could 
not tell what permissible and what 
beyond the law. Union representatives varied 
in their opinions, but generally insisted that 
the employer should not be allowed to coerce 
employees by subtle threats or inducements, 


tree-speec! 


Was 





13 Work cited at footnote 6, at p. 180. The 
court decision is at 9 LABOR CASES { 62,402, 145 
F. (2d) 556, 566 (1944). 

4474 NLRB 129. At this time, the Board also 
began to develop a theory of ‘‘separability’’ 
between speech and earlier actions. Thus, in 
the Fisher Governor Company case (71 NLRB 


16 


1291-1295), the Board dismissed an unfair labor 
practice charge pursuant to the dismissal of 
two union leaders and a speech announcing a 
wage increase and showing the company’s oppo- 
sition to the union. 

72 NLRB 954 (1947). 

1% Work cited at footnote 6, at p. 185 
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rr to use the unequal advantage of his eco H. R. 3020. Senate Report 105 o1 
nomic position to reach employees eithet supported this provision thus 


n the home or by use of his mailing list 


Che Supreme Court in Thomas \ 
3 Us 516) held, contrary 1 


isk amending the 1l-vear-old leci f t Labor Board, 


In 1946, the Eightieth Congress under (32 
nal Labor Relations Act; H. R. 3020 itution guarantees freedom 
is it origimally passed the House, contained — either side in labor controvers 
| ¢ \mer 


Case (134 F. 2d 993) 


Wine provision on tree speec! pro ‘ he doctrine of t 


1). Notwithstanding any othe: , 
| , | muted con 

t this section, the tollowing shall a limited ¢ 

onstitute or be evidence of an untat a 

practice under any of the provisions ployers to be COSrery ; 

Act rund guilty of some other 


its 


practice, evel tl ouch severable or unrelated 
the speech was made in the plant 


time (Clark Brothers, 70 NLRB 
| 


“(1) Expressing any views, arguments, o1 
the dissemination thereof, whethet 


printed, graphic, or visual 


t by its own terms threaten nes 


momiuc reprisal 
nstances, 


Permitting employees to conter wit! an expressed or an implied 
the employer during working hours without hit ( force, or offer of benefit 
loss of time or pay.” ” t On hall me edicate any finding ot 

In House Report 245 on H. R. 3020, Con- — wtair labor pr: upon the statement.” 
gressman Hartley stated, in support of thi Che bills (H. R. 3020 and S. 1126) wen 
amendment: a conference committee, at he version 

“Although the old Labor Board protests he tree-speech amend 

it does not limit tree speech, it 1s appar ; upon and et 
from decisions of the Board itself that the Taft-Hartley A¢ 
persons say in exercise of their right 
of tree speech has been used against them 


Phe bill provides that the new Board is pro 
hibited from using as evidence against an 
employer, an employee, or a union any state = 

an 
ment that by its own ter s do s not threaten provisions 


irce or economic reprisal 


House Minority Report 245 on H 


3020 contains the following criticism ot 


s1on contains m 


tree-speech amendment 


these provisions go tar beyond “ a ait el 


reread tl as i 
tection otf an admitted constit st of using speeches and publications 
ht. By saying that statements are iwlovers concerning labor 


considered as evidence, they insis 


bargaining arrangement 

the Board and the courts close thei Vi nce, ‘ lat he 
eyes to the plain implications of speech and 
disregard clear and prohibitive evidence | 
In no field ot the law are a man’s statements his change 


excluded as evidence of an illegal intention urpo t otect the rig 
tlere, again, a deep-sealk d intention to pro h what - employer Ssavs 
tect employers in the commission of unfair iot of a threatening n: 

labor practices is evident. Here, again, the = promise a prohibited f: 
laudable purpose of protecting tree speec! tion.” 


-] . S10 ne ’ 1 2 
cloaks an evil design to encourage untal . have dwelt at c 
labor practices by employers various statements f id again 


Che free-speech provision of S. 1126 was — speech amendment to the Wagner An 
substantially the same as Section &8(d) of appraisal of the preceding discussion 1 als 


1% Legislative History of the Labor Manage- *° Work cited at footnote 17, at pp 29 and 
ment Relations Act 1947, Vol. 1, p. 183 following 

18 Work cited at footnote 17, at p. 299 21 Work cited at footnote 17, at p. 549 

’” Work cited at footnote 17, at pp. 375 and 
following. 
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an important new trend in the thinking of 
the legislators of the Labor Management 
Relations Act or Taft-Hartley Act. The 
trend was in the direction of increased gov- 
ernment protection for employers.~ The 
economic-superiority doctrine promulgated 
by early Boards had, by 1947, been thor- 
oughly repudiated by Congress, and, in an 
effort to counteract the alleged preferential 
treatment previously accorded to labor, the 
Taft-Hartley Act bestowed on management 
many new privileges. It has been claimed, 
however, that the privileges inherent in Sec- 
tion 8(c) went far beyond the constitutional 
protection of free speech. Paul Herzog, a 
member of the Board, interpreted 8(c) as 
meaning that the Board was barred “from 
even considering such statements in weigh- 
ing the significance of other conduc 
This would place a most unusual limitation 
upon the Board and the courts and would 
be contrary to the common practice of con- 
sidering statements as evidence of motive 
in judging the nature of an action. Even 
the NAM, expressing doubt about the mean- 
ing and effect of the provision, said that a 
literal construction “obviously would impose 
evidence even than existed 


24 


a harsher rule of 
under common law rules in criminal cases. 


Therefore, it seems that the Taft-Hartley 
Act, instead of clarifying the free-speech 
rights of employers, had created new ob- 
stacles in the way of equitable industrial 
peace. However, our discussion thus far of 
Section &8(c) has been entirely theoretical. 
In order to test the applicability of the 
amendment, it is necessary to discuss some 
of the major cases which have been decided 
since the enactment of the Labor Manage- 
ment Relations Act in 1947, 

The early cases decided by the Board re- 
flect the fact that while the law had changed 


perceptibly, the men administering the law 
had not. In General Shoe Corporation,” the 
Board ruled an election invalid because the 
employer had read an “intemperate” anti- 
union speech to groups of 20-25 employees 
in his office. The objection was to the pro- 
cedure, which was not considered to be a 
reasonable campaign tactic. 

“Conduct that creates an atmosphere which 
renders improbable a free choice will some- 
times warrant invalidating an election, even 
though that conduct may not constitute an 
In election pro- 
function to 


unfair labor practice. 
ceedings, it is the Board's 
provide a laboratory in which an experiment 
under conditions as 


may be conducted, 


nearly ideal as possible, to determine the un- 


inhibited desires of the employees.’ 

This 
ever. 
“In 


decision was not unanimous, how- 
Members Reynolds and Gray dissented : 
&(c), Congress 

Board's 


and 


enacting Section 
evinced definite awareness of the 
decision in the Clark Brothers 
made it abundantly clear that an employer's 
privileged efforts to persuade to action with 
joining unions 


Case, 


respect to joining or not 
should not be restricted by the time or place 
of such efforts, so long as they were not 
any threat ot 
of benefit. . . . If'the 
argu- 


accompanied by reprisal or 


force or promise 
expression or dissemination of views, 
ments, or opinion by an employer is to be 
afforded the full freedom which the amended 
\ct envisages, it that the 
cannot justify setting aside elections merely 


follows Board 


because the employer avails himself of the 


protection which the = statute specifically 
provides.” 


This position, adopted by the 
in General Shoe, received reinforcement by 


the Board in Babcock and Wilcox Company.* 


dissenters 





22 Senator Robert F. Wagner commented on 
this trend in the Congressional Record of March 
5, 1947, saying: ‘‘The talk of restoring free 
speech to the employer is a polite way of re- 
introducing employer interference, economic 
retaliation, and other insidious means of dis- 
couraging union membership and union activity, 
thereby greatly diminishing and restricting the 
exercise of free speech and free choice by the 
working men and women of America.”’ 

*3 Work cited at footnote 6, at p. 418 

*9 NAM Law Digest 66 (1947). Charles O. 
Gregory, in his book Labor and the Law, aptly 
describes the change in policy at pp. 429 and 
following: % prior to the Taft-Hartley 
Act an employer's statements to his employees 
had been carefully scrutinized in the light of 
the context in which they were uttered. The 
surrounding circumstances frequently indicated 
that words outwardly innocuous in themselves 
were actually intimidating, coercive, and dis- 
criminatory in their effect. Thereafter, how- 
ever, such statements might not be considered 


18 


as evidence at all, as long as they were clean 
on the surface, regardless of the surrounding 
circumstances and how much coercive effect 
these might lend the words uttered."’ 

*> 77 NLRB 124 (1948) 

** The issue of employee interviews with the 
company was at the heart of another General 
Shoe Corporation case, 97 NLRB 499 (1951). 
The Board, in ruling the election invalid said: 
“When rank-and-file employees are brought to 
the company offices in small groups, they do 
not deal in an ‘arms length’ relationship with 
the company officials they are directed to see. 
Antiunion opinions, and the suggestions that 
the employees reject the union, when uttered 
in that locus of final authority in the plant, 
take on a meaning and a significance they do 
not possess under other circumstances The 
coercive effect may be subtle, but it is nonethe- 
less there."’ 

7 Cited at footnote 25. 


* 77 NLRB 577 (1948). 
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When the concepts of conciliation, 
mediation and arbitration were intro- 
duced into our society, an immense 
stride was made in the problem of 
enabling people to live peacefully 
together. —Joseph A. Jenkins 





Here the Board ruled that the company did 
ot violate Section 8(1) of the 


compelling 


original act 


its employees to assemble 


and 


| his cle cision 


listen to speeches during working hours 
also firmly established Section 
S(c) of the amended act as precedent over 
stated in 


rothers. Henceforth, compulsory audi- 


compulsory-audience doctrine 


B 
ould not be cited as evidence of unt: 
Act 
labor I ractices 
section 


of the Taft-Hartley 
vith untai 
provision of &(c) says 
shall 
an unfair 
(Italics supplied.) The Board, 


fan Life 


ught to create a dichotomy between rep- 


ressing of any 


Views, 
be evidence or 


stitute or 


Insurance Company, 
cases and untair labor practice 

was as follows: The employer 
charging the 
taith 


stating that 


to its agents 


failure to comply in good 

or law, and further 

“should be certified as bargain- 

it is our intention to 

issue of its 
Phe 

e election: the 


&(c). 


courts the 


the law union 
nterterence with tl 


claimed protection under 


rd commented that 8(c) gave pro 
an unfair labor practices charge, 
ard 
that an 
pro- 


inter- 


however, prevent the B 
a representation case 
views, whether or not 
| in tact, 
ie J 
trecadom ot cl 


e emplovees oice 


in an election, so as to require that such 
election be set aside.” (Italics supplied.) 


A very 1951, 


was Bonz ad to 


important ci decided in 
it Teller“’ Here the Board | 


ise, 


* Section 8(1) of the Wagner Act stated “It 
shall be an unfair labor practice for an em- 
ployer 

To interfere with, restrain, or coerce 
employees in the exercise of the [bargaining] 
rights guaranteed in section 7."’ See Glenn W 
Miller, American Labor and the Government, 
p. 572 

” 9) NLRB 935 (1950) 

296 NLRB 608 (1951). 

2 Insofar as the court was 
was no issue of free speech 
was whether the no-solicitation 


concerned, there 
The sole question 
rule was en- 
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decide whether the company violated the act 
by tailing to grant to the union the oppor 
tunity to speak to the employees in the com- 
New York 
similar to those attending the company rep 
Che Board 


infringed on 


pany’s store under conditions 
resentative’s speech in that store 
ruled that the had 


the rights of its employees 


company 


“Particularly persuasive in the instant 
the fact that the net result of the 


Respondent’s denial of the Union's 


Case 18 
request 
a no-solicitation rule discrimi 
forbidden 


Was to apply 
The 


solicitation 


natorily. Respondent had 
the 


ranizers 


of employees by union or- 


on the selling floor of its depart- 
ment store, both during working hot 


irs and 
This it had | 


vorking 
But despi 
ment of this ru 


non 


1 
ao 


time, 
} 


existence and 


Respondent cho 


utilize its premises and compensated time 


1 
t 
? 
I 


to campaign against tl . . [union] and 


denic d 


otherwise 
t hie Act 
] 


lin a diseri 


Discriminati 


solicited 


umstances wl 


suc! 


reques 


Teasol able opp 
issent 


Member Reynolds 


\ very strong d was 


case by 


rhe court 
were to abandon that 
would then be required 
similar opportunity to 
company ] 
the Act 


forced in a discriminatory was 
said “If Bonwit Teller 
rule, we do not think it 
to accord the Union a 
address the employees each time [the 
made an anti-union speech. Nothing in 
nor in reason compels such an for an eve 
a tooth for a tooth’ result so long as the 
avenues of communication are kept open to 
both sides."" Quoted in Max Bloom Freedom 
of Communication Under the Labor Relations 
Act,’ Proceedings of Neu York University 
Eighth Annual Conference on Labor, p 


eve 


QF 
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‘In my opinion it is erroneous to hold 
that this action (1.e., denying the union the 
opportunity to address the employees on 
company time) constitutes a discriminatory 
application of the Respondent's no-solici- 
tation rule. In the past the 
held that an privilege ot 
comment to all his employees 
concerning a forthcoming election was ci! 
restrictions inherent in 

Now to limit that pri- 
right of 


Board has not 


emplover’s fair 


assembled 


cumscribed by the 
no-solicitation rules 
vilege, which is in essence the 
tree speech, does violence to the 
Section &(c) of the Act 


language 
and intendment otf 
Nowhere in the 
however, 
concomitant of this 
to provide a forum of debate for 


Act or in its legislative 
appear that a 
the obligation 


history, does it 
right is 


unions.’ 

The cases just cited, all decided between 
1948 and 195], reflect, in the main, the 
sonalities and convictions of the 
ot the NLRB rather than strict application 
ot the amended labor law. he 
still with 
to be the economic advantages accruing to 
been shown that 
latt-Hartley Act, 
theory 


plant, 


per- 


members 


Board was 
concerned what it considered 
the employer. (It has 
Congress, in enacting the 
had rejected this economic-superiority 
as early as 1947.) Speeches in the 
on company time, 
private or semuiprivate 
ployees in company offices were considered 


were still frowned upon; 
interviews with em- 
subtle forms of coercion and, as such, were 
declared violative of the act. The fact that 
these decisions were not unanimous and that 
the dissenters criticized the Board's policy 
in very strong terms that the 
thinking of the members 
affected by changes in the attitudes of the 
By 1953, the personnel 


indicates 
themselves was 
country as a whole. 
on the Board had changed drastically, and, 
as can be expected, the policies initiated by 
these men differed from, and in some cases 
superseded, the strategems preterred by 
earlier Boards. 

\ major reversal of policy is shown by 
the decision of the Board in Livingston Shirt 
Corporation.’ The charge here was dis- 
criminatory application of a no-solicitation 
rule (the same charge which precipitated 
the Bonwit Teller decision previously dis- 
which read: “Activities for or 
against any union must not be carried on 
during working hours.” The trial examiner 
dismissed the case, which was then appealed 
to the Board. The Board supported the 
trial examiner. 


cussed), 


107 NLRB 400 (1953) 

'* Member Murdock based his dissent on this 
Board decision on the Bonwit Teller case his- 
tory and stressed the advantages in the 
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also 


“It is true that in the past the Board 
| 


has held an emplover’s refusal to give the 
union equal opportunity to address its em- 
the plant to be unlawful. In 


plovees in 
rested on. the belief 


view 


substance, that 
that the emplover exerted undue and unlaw- 


mank p- 


ful influence upon the employees b 
olizine thet workplace as speechmaki y 


platform Board 


underlving 


t the basic 


situation 


appraisal 
elements this type ot 


persuades us that the Act does not require 


the employer, absent unusual circumstances, 


to such a umion request 


oO accede 


‘A basic principle directly aft 
consideration of this question ts 
S(c) of the Act 
that an unc 


specifically 
from finding 


whenever delivered by the 


emplover, 
unfair labor practice. TI 


lize a pl 


stitutes an 
any attempt to rationa 
against an employer who makes a 


speech must necessarily be rested 


theory that the employer's vice is 1 
making the speech, but in denying the union 
an opportunity to reply on company pren 
ises. But if the privilege of fr | 
meaning, it 
upon it 


negation 


Is to given real 

qualified by grafting 
which are tantamount to 
though, was “grafte: 


dition, a 
Imm« 


One cor 
speec! 


Shirt 


the privilege of 
after the t 
was brought 


decision, 


case betore tl « 


company denial ot 
company 
the emplovees 
1 


principle of 
request to answer speecl 
Peerless Plywood,”® 
sembled on company 
less than 24 hours 
listen to a 
and the union 
tor addressing the employees on the 

that the employer did not have a no 

rule footnote 32). Under 
adopted Livington Shirt policy, 
action did not constitute an 
However, the Board 
extenuating 


time an 
before an 
speec ] 


noncoercive antiun! 


was Cenied similar facilities 


tation (see 
newly 
employer's 
untair labor practice 
did set the election aside. The 
circumstance was the fact that the 
Was given than 24 hours before the 
time scheduled for the representation election 


speech 
less 
"Eh considered view, based on 
experience 
elections, that last-minute speeches by either 


our 


with conducting representation 


employers or unions delivered to massed 


assemblies of employees on company time 
have an unwholesome and unsettling effect 


‘subtle but powerful pressures inherent in em- 


ployer speeches on union organization given in 
a plant environment and on working time.”’ 
% 107 NLRB 427 (1953). 
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rel 
Cll 


We 


wl 


believe tl 


mpany ) 


he emplo 


«is be en 


Several strange problems have 
connection with the Peerless Plywood rule 
issemblage of employees which 
24-hour need not have been 
specific purpose of 
Thermos Bottle Company, 
Board an ¢ 
that employees were 


The 
violates the 
called for the 
electioneering (American 
107 NLRB 1570) 
aside when it transpired 
not told that their attend- 
at an after-hours meeting was voluntary 
(Great Atlantic and Pacific Tea Company, 115 
NLRB No. 200) massed audiences has 
been construed aning as few as five em 
(Riblet Welding and Manufacturing 
Corporation, 112 NLRB 712): finalls twenty- 
four hours" has been held to me hours by 


ban 


set lection 


ance 


m«¢ 


as 


ployvees 


an 24 
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elect 


arisen In 


the 


fummed Produ 
(1955 
rch ana ¢ 


> 1Q%2 
SOL (1953) 


on 
Other 
are St 
1153 

103 

ruled 


deceptive 


propaganda 
102 NLRB 
po afion 

Board 
was so 
informed 


meled 


atmospher 


expression ¢ 


pany 
ises 
wart 


ina 


Warne 


’ 
tnt 


(195 





Ce vuld be con- 
outside 


themselves were harmless 
sidered threatening or 


activities of the employer so warranted. 


coercive if 


faced the 


One of the problems which 
industrial 


Board and others interested in 
relations was possible infringement on free- 
speech rights as guaranteed by the Consti- 
tution. In theory, the courts were to act 
as a check on the Board and to protect the 
This the 

extent. 


employer's right of free speech. 

courts did to an = ever-increasing 
However, after World War II, it 
that the Wagner Act needed revision 
modernization: The economic and _ political 
atmosphere of the country had changed in 
ten years, and the labor law had not kept 
pace with evolving industrial concepts. One 
of the points which needed verification was 
how much an em- 
say during an 


was felt 
and 


the problem of exactly 
plover was privileged to 
organizing campaign and during a represen- 
tation election. The formula which Congress 
decided on, as expressed in Section 8&(c) 
ot the Labor Management Relations Act, or 
Tatt-Hartley Act (1947), states that the 
“expressing of any views, argument, or 
opinion” in any form not be used as 
evidence of an unfair labor practice under 
“contains no threat ot 


benefit.” 


may 


the act, as long as it 
reprisal or force or promise of 
The Board, in applying this formula, di- 
vorced words from the context in which 
they were spoken and judged them on their 
face value alone. Perhaps the best Way to 
summarize the which the ‘Taft 
Hartley Act wrought in the free-speech 
policy of the NLRB would be to mention 
the statements which 
would have been under the 
Waener Act but 
under the Tatt-Hartley 


changes 


types of 
held 
whicl 


some of 

COC recive 
have been allowed 

Act: 

Union organizers after 

Your com- 
Their in- 


“Now, why are the 
vou? Why are they out here? 
mon sense tells you the answer. 
terest and their only interest 
—YOUR MONEY. They are out here for 
what they hope to get from you—UNION 
DUES. They don’t expect . [the com- 
pany] to pay them anything. But they do 
expect to COLLECT MONEY FROM 
YOU. ... Wherever the Union is voted in, 
one of the first things it demands is a 
off’. That ts definitely what the 


Union ts after.” 


is—money 


‘check 


“What can this Union do for you—what 
Even if the 
Way in 


your 


benefits can it get 


Union were in here, there is no 





Union Membership—1948-1954 * 
Union Membership 
as Percentage of 
Civilian Labor 
Force 
23.1 
22.9 
22.1 
244 


>? 


Actual 
Membership 
14,186,400 
14,228,959 
14,029,754 
15,418,700 
15,912,098 
17,010,033 
17,955,000 


Year 
1948 
1949 
1950 
1951 
1952 
1953 
1954 


20.8 


25.1 


* Source Sidney C 
Sedgwick, Labor Economics 
Mid-Century, p. 102 

Source of 1954 figures: Statistical 
of the United States, 1956, p. 228 


Sufrin and Robert C 
and Problems at 


Abstracts 





higher wages or 
, 
unless the 


Unions 


get 
conditions, 


Which they could 
different working 
Company agreed to these changes 
do not pay wages and they do not change 
conditions ... What thev are 
dues tor them- 
Everybody 


working 
much more likely 
and trouble for 
unions often bring trouble and 
strikes 


work and lost pay .... W 


to get Is 
selves you 


knows that 


+ 


and shut-downs lost 
} 


dissension — 
lere UNIONS are 
: ; i 
in is Where strikes generally occur 
nature which are 
t labe 


that 


Remarks of a similar 
also permissible include reterring 


outsiders, 


organizations as stating 
unions never did anybody any good, imply- 
ing that not 

thing through unionization that they 
not obtain individually, and charging t 


41 


employees would gain any- 
would 


al 


unions are just racketeers. 


Section 8(c) denies the doctrine of the 
economic superiority of the employer which 
was formerly adhered to under the NLRA. 
tter 


The frequency with which employers u 
disparaging antiunion statements in 
context of organization and representation 
campaigns the fact that the 
Board no longer considers the employer 
to be the dominent member of the labor 
management relationship, The employer's 
opinions and ideas are no longer recognized 
with additional 


attests to 


as being imbued force re- 
sulting from their expression on company 
time and property. The very that it 
is the employer who hires, fires and directs 
his employees, and demands compliance 
from them, is not deemed relevant 
whether statements threatening 


tact 


de- 


ciding are 


or coercive. 





8 Isadore Katz (General Counsel, Textile 
Workers Union of America, CIO), Exhibit +10, 
Taft-Hartleyism in Southern Textiles, p. 32 
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* Work cited at footnote 39, Exhibit 215 
at p. 37. 
41 See work cited at footnote 1, 


at p. 203. 
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Total Election Cases 
Number Per cent 
of Number Percent Number not not 
cases vacated vacated vacated vacated 
i 4 3 09%, 


6 


Specific Charges 
Discrimi- 
natory 
Captive application 24-hcur 
audience’ of rules rule 


/ 0d 


20 
Source NLRB Case Books #75-115 
1956 is not a complete year since NLRB cases have not been published 





rai ] 
arsed 
t the 


he CXCTCIS« 


ovment 
, protection.” However 


be d tl 


veals only minor 
] 


¢ 1 ] 
verbal ledic: 


member 
as remained 
ximately the 
An analysis of representation cases 
the vears 1948-1956 discloses the fol Recent 
al cases 148, elec i a very 
The difficulties which the Textile Workers free speech and 
Union of America encountered in their attempts difficulties involvec 
to organize Southern textile firms are very supposes economic 
cogently presented in the study quoted above and employee 
The study deals largely with the problem of 
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ally vulnerable to powerful forces which 
counteract it is shown by the effect which 
the current Senate hearings on labor racket 
eering have had on organizing programs 
Che following situation was reported in the 
New York Times :* 

‘There could be 
wide publicity given these hearings is seri- 
ously hampering our efforts to organize 
rhe publicity is furnishing the anti-union 
labor ad- 
fight 


no question that. the 


employer and other enemies of 
ditional ammunition with which to 
the union 

“The atmosphere throughout the South 
organizing 
than it 


eastern States for successful 
campaigns is in my opinion worse 
ever has been during the last twenty years 
Chere have been very few union victories 
in labor board elections during the last few 
weeks while election continue to 
mount.” (From a letter from a union of- 
ficial to the headquarters of the AFL-CIO, 
April 3, 1957.) 

This letter points up the fact that em- 
ployers capitalize on general antiunion 
publicity and apply it specifically to their 
own particular relationships with their em- 
react so quickly to 


losses 


plovees. If workers 
influences outside their immediate environ- 
ment, can we not presume that they will 
react even more rapidly to pressures within 
the locus of economic control, the plant? 
The superiority has 
been the 
big have 
been?” 

Now, however, the Taft-Hartley Act does 
the industrial scene and problems 
With 


im- 


theory of economic 
repudiated by the 
remains: 


present law; 


question “Should it 


govern 
are decided in light of its provisions 
respect to free speech, which is of 
mediate concern, the provisions of the law 
are not completely satisfactory. As_ has 
been pointed out earlier, literal construction 
of &(c) would impose an extremely harsh 


PRESERVE 


The current thinking of many authori- 
ties is to the effect that the NLRB should 
be replaced by a court. However, Morris 
P. Glushein, who is general counsel of 
the ILGWU in New York, stated in a 
speech before the Industrial Union De- 
partment of the AFL-CIO: “I think it 
is important that we retain the federal 
labor relations laws, with improvements 
if possible, and that the Labor Board be 
retained as the administering agency. | 


* Joseph Loftus, ‘‘Union Organizing Hurt by 
Hearings,'"’ New York Times, April 7, 1957. 
pp. 1, 59. 
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rule ot 


have always been considered as proof ot 
S(c) that whicl 
noncoercive 


evidence \ person's statements 


motive, vet states words 
the surface are 
as evidence of unfair labor practices; 
union’s state- 


content 


on cannot be 


used 
that is, an employer’s or a 
ments are to be judged out of the 
in which they This is an 
impractical view since it attempts to creat 
a false dichotomy between words 
It is only in the context of deeds that 
all, whethe: 
this 


were sp ken 


and AC 


tions, 


words have any meaning at 
coercive or noncoercive. In respect, 


therefore, the 
Hartley marks a step backward rather than 


free-speech section of Taft 
a step torward. 

Freedom of speech, as guaranteed by the 
First Amendment to the Constitution, is no 
an absolute liberty. Similarly, freedom 
speech in the particular instance of a repre 
sentation election, as guaranteed by 
Tatt-Hartley Act, should not be an absolute 
liberty. The United States Supreme Court 
has expressed one of the best criteria for 
from 


the 


delineating privileged nonprivileged 


speech. It 1s a criterion which is applicable 
both to 
dustrial free speech in particular 
“Where shall be 
particular application rests, 
generalities, but on the 
particular interests and the community's rel 
ative evaluation both of them and of how 
the one will be affected by the 
restriction, the other by its absence 


tree speech in general and to in- 


the line placed mia 
not on 


concrete clash 


specin¢ 
44 

A fluid society, as ours certainly is, can 
not be adequately governed by laws whos« 
literal. Rather, we 
flexible and adminis 
who 


sole interpretation is 


need rules which are 


flexible and 
the 
political and 


[The End] 


trators who are equally 


can constantly reimterpret law in the 


light of 


economic conditions 


changing = social, 


THE NLRB! 


believe that to transform the Board into 
a court would unduly stratify the rules 
of collective bargaining and hamper the 
development of labor relations in an area 
where flexibility is greatly needed. The 
Board is more than a group of judges 
We need to retain the Board, but 
I urge that it be manned by administra- 
tors who come less from a management 
and more from a neutral background 
than the present personnel does.” 


“ Thomas v. Collins, cited at footnote 8. 
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Profanity 


and the Right of Discharge 


By IRVING KOVARSKY and PAUL L. KLEINSORGE 





Since profanity is not uncommon and the employer has control over 


his plant’s daily operation, 


the authors 
should have the burden of proving a lack of discrimination. 


state that the employer 


The 


employer would have to establish the absence of an illegal motive. 
It is contended by the authors that such a rule would be easier to 
apply than the current one requiring proof of an antiunion motive. 





PURPOSE of this article 
facet of employer-em 


YHE 


study a particular 


‘| is t 
lovee relations, namely, penalizing employ 
Che article will 


ees tor the use of protanity. 


consider a sociological explanation of pro- 
red by the 


in industry, decisions rende 


and tederal courts, and arbitration 


Labx oT Re la 


ongeress passed the National 
I to 


ons Act red 
Waenetr encourage 
erowth 


1 
t 


(trequently rete 
Act) in 1935. to 
of labor « 
kers from employers who discriminated 

inst umion lo this 
val, the act in Section &(a) specified five 
could be 
brought against employers.’ Section 8(a)(3) 
states that “It shall be 
for an employer” to practice 
“discrimination to tenure 

employment or any term or condition of 
employment to discourage 
membership in any labor organization. . . 
In addition, Section 10(c) indicates the pen 


as 
the 


+ 


rganizations and to protec 


adherents achieve 


untair labor practice charges which 


currently an untaitr 


labor 


practice 


in regard hire or 


encourage ofr 


alties which can be imposed upon an employer 
guilty of an unfair labor practice.” However, 
the employer may still discharge, demote o1 
otherwise penalize the employee for cause, 
but that not be the 


interest (or lack of interest) in union activity 


cause may employee's 


Management Relations 


In 1947, the Labor 
Act (usually referred to as the Taft-Hartley 


158 (1935) 
158(3) 
160(c) 

158 


29 USC Sec 
2, 29 USC Sec 
3. 29 USC Sec 

29 USC Sec 


149 Stat 
> 49 Stat 

19 Stat 
+49 Stat 


Profanity 


n \\ agnel 
respects The 
labor 


prohibite 


number 
Hartley Act 
( harge s 


closed and 


permitted untatn 


agamst unions, 


preterential shop, and made 


union and matintenance-of-membershi 


shop permissible states where 
such tor 


except mn 


torbid mis 


labor practice char 


renal ed 


the unfair 


RCS 
ged 


unio! 


filed 


employers essentially unchan 


Discrimination against employees for 


activity remains the most frequently 
charge against employers for violation of the 


act 

When an employer penalizes an employee, 
the NLRB may be called upon to determine 
the 
the 


SCOTTI 


whether discrimina 


\t 


advance Ss 


action Was 


taken 
hearing, empl 


the 
] 


legitimate 


tory ver usually 


reason as a 


} 


de 
practice Charge 


tense to an untair labor 
such as the employee's unwarranted us¢ | 
NLRB then must decide 
whether the plea offered by the employer is 


pretext t 


protanity, and the 


legitimate or merely a 


his union discrimination. [ 
the 
always a difficult task, and, as a 


covet 


1s 


nfortunately, de 


termining motive Of an Is 


emplover 
result, many 


decisions are to criticism. On the one 


hand, the law permits the employer 


open 
to mal 
his work torce ir 
Or 


tain effective control « 
order to insure discipline 
the other hand, the law proh 

tion against an employee tor union af 


vet 
and etticiency 


ibits discrimina 


5’ Twenty-first Annual Report of the 
the Fiscal Year Endeed 
rable 2, p. 165 


NLRB, 


for June 7) 


Act 


} 








Mr. Kovarsky is an associate profes- 
sor at Southern Illinois University. 
Mr. Kleinsorge is professor of eco- 
nomics at the University of Oregon. 





The problem becomes particularly acute for 
the diagnostician when the employer pre- 
viously exhibited an antiunion and 
when, at the same time, the employee is 
guilty of an irresponsible, ill-tempered and 


bias 


inexcusable burst of profanity, creating a 
situation where dual motives may well exist. 
A charge of discrimination against 
employer can be supported without proving 
conclusively that the employee’s union 
tivity was the sole motivating factor; it is 
gh that the discriminatory motive was 

a contributing factor.” If a wrongful motive 


as specified in Section 8(a)(3) is present, it 


an 


ac- 


: 
to the employer that other 
existed tor which the pl 
could be penalized legitimately. The Tatt- 
Hartley Act does not require that the charge 
the employer be substantiated 
evidence of intent to 
h discrimination may be 
inferred from what has transpired. The 
retically, an employer cannot maintain 
his action was not discriminatory when 
natural result of his act 1s to undermine 
wreck the union, and the Board’s decision 
may be based on inference. In this article, 
decisions reached by the NLRB, courts and 


arbitrators on penalties imposed for the use 


is no detense 


reasons 


against 
spc cific discourage 


union activity; 


suc 


of profanity will be examined and conclu- 


sions drawn from the available evidence. 
Since discrimination is often difficult to 
detect in cases involving the use of profanity, 
studies made by industrial sociologists per- 
form a real 
background information concerning the mo- 
tive of an employer. Unfortunately, it ap- 
pears that the courts in particular have not 
availed themselves of this information and 
have attributed a higher standard of lan- 
guage to workers than actually exists. The 
plain fact is that obscene language is so 
widespread in the industrial world that its 
presence is the rule rather than the excep- 
An industrial sociology textbook states 


service in providing general 


tion. 
“The newcomer in the machine shop, fac- 
tory, or section gang, or an inconspicuous 


6 Budd Manufacturing Company v. NLRB, 7 
LABOR CASES * 61,764, 1388 F. (2d) 86 (CCA-3, 
1943), cert. den., 321 U. S. 778 (1944). 

* Wilbert E. Moore, Industrial Relations and 
the Social Order (The Macmillan Company, 
1951), p. 283. 
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observer of the behavior of workingmen, is 
likely to be impressed by two character- 
istics of the ordinary conversation: he is 
likely to find much of it incomprehensible, 
even though individual words sound like 
English, and he is likely to find profanity 
and obscenity coloring every sentence, even 


4.999% 


the most commonplace ‘small talk’. 
Other authors state: 
tends to be char- 


workers ir- 


“Abundant blasphemy 


acteristic of male lower-class 


respective of occupation. Swearing is normal 
‘ 


in their speech patterns at work and outside 
of work.” * 
Experience tells us that 


the industrial 


protanity 
confined to world and 
segments of 
ple care to admit. Th 
to doubt the conclu 
industrial 


more ordinary in other 


than many pe 


no apparent reason 


, 1 1 
reached by the sociologist 


rofanity in shops and 


les cal for, im part, as an “ 
It is easy for 


experienced, t 


shoot” of 
outside 
overestimate its importance as evidence ot 


disrespect 0 tactor causing 


wit 


men 
tions made 
following 
(1) Such ‘Is of discourse are 
dent in ,and most 
among men, 
verbal nastiness 
tory women. 
(2) Strong 
ciated with 
and 
‘om “middle class” expect 
Verbal filth also 
some cases, to be defiant 


lity 


mobile occupations, 


(3) invective and seem, 


at least in forms o! 
expression of individua 


munportant 


It is 
infrequently 
that it is 

; 1 
inflaming people 
a method of 

r 


Sign of 


used as a 


intended often as a 


and that 


not 
usually 
questioning the autl 
o take any other attitude t 

Yet an examination of 


ority 
employer. 
its use is unrealistic. 
decisions interpreting the antidiscrimination 
he Taft-Hartley Act 


provisions of t indicates 


‘Delbert C. Miller and William H. Form 
Industrial Sociology (Harper & Brothers, 1951), 
p. 291. 

*See work cited at footnote 7, at p 

” See work cited at footnote 7, at p. 284 


284. 
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ht of soci- matter to overestimate the importance ol! 


h in lig 

interpretation is not always fol- strong language 

The judiciary in particular appears 
avoid the application ot 1 . e 
pcan Pg Met Seaypltnes IBE What Constitutes Profanity 
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NLRB” a membership drive had started 
and union buttons were issued reading, 
“Don’t Be a Scab” and “Don’t Be a Free 
Rider.” The supervisor at the plant objected 
only to the wearing of the buttons reading, 
“Don't Be a Scab” because it created unrest 
and disturbances. When 247 employees dis- 
obeyed instructions and wore the buttons 
while at work, they were temporarily fur- 
loughed. The Board held that the employer 
had violated Section 8(a)(3), but the court 
ot appeals reversed the decision because the 
buttons had a disruptive influence in the 
plant. The court was careful to note that 
the employer may limit only those union 
to affect 


organizational efforts which tend 
discipline. If, for example, name-calling had 


transpired during a strike, such as referring 
to nonstrikers as without any ob- 
servable effect, the employer could discharge 


“scabs” 


the employees using the term.’ 


Several union members were discharged 


for calling a fellow employee a “rat” in 
addition to obscenities.” Although “rat” 1s 
not profanity, its use may arouse violent re- 
actions. But the Board found that produc- 
tion had not been interrupted, that no 
fighting had resulted and that the immediate 
supervisors had disregarded the entire inci- 
dent; thus, firing the employee guilty of 
uttering ‘rat’ imdicated a discriminatory 
attitude on the part of the employer and 
Was an unfair labor practice. 


An employee of a firm who was a membet 
spoke to a plant superintendent as follows: 
“There are two kinds of mechanics, a halt- 
‘That 

The 


using 


tf a committee negotiating a wage increase 


assed mechanic and a mechanic”; and ° 
is none of your damned business.” 
later discharged for 


mploye e Was 


profane language while negotiating with 
management. The Board found'the employer 
guilty of discrimination because the remarks 
made by the employee were pertinent, al- 
though possibly impolite, and mild in com- 
parison to many industrial conversations. 
When people in industry use profanity, judi- 
cial notice must be taken of the background 
of the people and the fact that the factory 


18 


is not a “pink tea. 
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Optical Company, 10 NLRB 683 


Nelson Iron Works, Inc., 80 NLRB 


In a similar case, an employee of 12 years, 
while at his machine, was telling others what 
had occurred at a union meeting, spicing his 
comments with “damn” and “God damn.” ™ 
Several female employees claimed to be so 
shocked by the vulgar language that their 
production was affected adversely. Although 
the male employee apologized to the female 
workers, he was discharged. The Board, 
while considering the employer's treatment 
ft the employee harsh, could not find dis- 
crimination. The decision by the Board is 
debatable, not because of the facts presented, 
tf industrial reality. In fact, it 
pertinent 


but because 
would appear 
information possibly showing discrimination 
Again, the use of “damn” and 
common 


that some rather 
was lacking 
“God damn” is 
temales employed in a factory should not be 
troubled by mild vulgarity. It would appear 
that w 


and it seems that 


reasonable to assume here protanita 
is in continual use and of a mild variety, the 
discharge of an employee tor swearing 
should be deemed a 
(a)(3)." Women 


stronger 


violation of Section 8 
working in a factory fre- 
quently — usc terminology than 


“damn” and “God damn.” * 


Profanity During Organization 


of Plant 

In NLRB wv. Miami Coca-Cola Bottling 
Company,” a local afiiliated with the Inter 
Association of Machinists, during 
began to organize the firm. When 
Wingate, a female employee, was dis- 
charged, the plant was struck and picketed. 
Wingate was a union member and had been 
drive. An 
levied 
and at the hearing 
evidence that Wingate, a 
telephone operator, habitually used profan- 
Although 
she con 
On th 


national 
1952 


active during the organizational 


unfair labor practice charge was 


against the emplover, 
was produced 
ity while speaking to customers. 
Wingate was repeatedly warned, 
tinued to use obscene language. e 
eventful Friday and Saturday, she displayed 
a union button and he 
following Monday 


was discharged on t 
The NLRB decided that 
Taft- 


but the decision was reversed 


the discharge was contrary to the 
Hartley Act, 
by the court of appeals. The court could 
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of Alabama, 21 NLRB 306 (1940). 
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‘not tind evidence of discrimination because 
the employee had been warned not to us¢ 
protanity and no proof was presented show- 
ing that the employer actually knew of her 


union membership 


Che opinion issued by the court 
First, it seems unlikely that a firm 


its employees 


Is ques 
tionable 
would 


WOTC 


not know which of 


active during an organizational cam 
paign, and displaying a union button in the 
presence of supervisors would at least con 
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hat the emplovee adherent 
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discovery of the employee’s union activity 
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In NLRB 
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pre sident 
against the union, 
letter was prepared referring to him as a 


liar. The employee who was a signatory to 
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Brothers, 
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23 Wagner Transportation Company, 110 NLRB 
1179 (1954) 
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the letter was later discharged by the plant 
superintendent for the uncomplimentary ret 
erence to the vice president. Although the 
term “liar” is not profanity, referring to the 
vice president in such terms Was a sign ot 
according to the employer, af 
maintenance of plant discipline 
> 


betore the 


disre spect, 
fecting the 
When the 


decision was rendered holding the employer 
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case came Board, a 
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that the em 


that the dis 


NLRB, finding 
Was disrespectiul and 
was not. directed 


\gain 


rt is debatable 


reversed thie 
plovec 
charge against ut 
eee 1 | | 
rganizatiol decision yy the 


li the 


union 


vice president's 


+ ti 


ge avallst 1i¢ 1 


I ilse, his «¢ 


Was 


uct exceeded the bounds of lewitimate anti 
Tl ice president's Statement 


la 


problem 
+} r 
iit 


Whe 


plan 


their 


union afl 

pre sented tailed to 
tf certainty whe 

ferred to the empl 
the NI RB held tl 
antiunion attitude 
discriminate agal 


that an 


unfair 
ecurred, Th 


Bell, In 


ec! iplovee tor 


* Nocona Boat Company 16 NLRB 
(1956) 

76 LABOR C 
(CCA-8, 1942) 


ASES ‘ 61,34 





placing his hand on a female employee in an 
obscene fashion. The evidence before the 
Board was in dispute as to whether the fired 
employee had actually done what the em- 
ployer claimed. The Board held the employer 
guilty of discrimination because the employee 
had been conspicuous in his effort to organ- 
ize the employer's plant. 

Although an arbitrator's interpretation of 
a collective bargaining contract concerning 
to discharge an em- 


an employer's right 
does not involve a 


plovee tor “just cause” 
discriminatory practice as prohibited by Sec- 
tion &(a)(3) of the Taft-Hartley Act, the 
awards made by arbitrators in situations 
where profanity is used tends to shed light 
upon the employers’ motives in cases involv- 
ing the Taft-Hartley Act. Because many 
disputes are submitted to arbitration and 
because the awards are now reported, the 
employer has actual or constructive notice 
of the arbitrator’s attitude toward the dis- 
charge of an employee for the use of vulgar 
language. : 

In a dispute arising at the Republic Avia- 
tion Corporation, an employee spoke abus- 
ively to a plant guard who had refused to 
permit the employee's financée to bring her 
automobile through the plant gate. The firm 
discharged the employee, and when the issue 
was brought before a tripartite board, it was 
decided that although the employee's con- 
duct undermined the firm’s authority and 
warranted some penalty, the extreme pen- 
alty of discharge was too severe because the 
employee's behavior did not indicate insub- 
ordination. 

An employee was discharged after he had 
engaged in an argument with the supervisor 
of another department.” Because there was 
no physical violence, because the disputants 
had been antagonistic toward one another 
for a long time and because the employee's 
conduct was otherwise satisfactory, the em- 
ployer could not fire the employee, accord- 
ing to the arbitrator. 

An employer discharged an employee for 
threatening a supervisor while away from 
though the altercation con- 


work.” Even 
business, the arbitrator 


cerned company 
decided that discharging the employee was 
too severe a penalty. In a somewhat similar 
dispute, the arbitrator decided that threats 


made away trom the place of work had a 
direct bearing upon intraplant relations and 
that the employee could be discharged, 
especially since he had been disciplined pre- 

viously for similar misconduct. ” 
Unquestionably, an arbitrator will uphold 
the employer’s right to discharge an em- 
plovee who has been warned not to use 
foul language.” Where the emplovee uses 
protanity while speaking to his immediate 
before the employer can dis- 
charge the employee the will 
whether the employee had been 
misconduct, 


supervisor, 
arbitrator 


ascertain 
guilty, in the past, of similar 
whether the emplovee was a competent em- 
ployee, how long the employee was attached 
there were extenuating 


to the firm, whether 


circumstances, etc 


Where 


preterred under Section 8(a)(3), the 


an unfair labor practice charg 


and courts of appeals must look to 
ditional factors as an attempt by a 
organize the firm and the emplover’s a 
tude toward organized labor. For 
if an employer should retain an 
despite existing reasons for dismi 
employer is likely to be found 
} 


discrimination if the emplovee is discharged 


later when there is union agitation. In Budd 
Manufacturing Company v. NLRB. the em 
have ‘iminated 


diset 


was found to 


plover 
an employee after discovering the 


against 

employee’s union activity, even though the 
employee previously had been responsible 
for a dereliction of duty and repeated mis- 
The tact that a discharged em- 
ployee is retained after 
misconduct is relevant evidence bearing on 


conduct. 
discovering his 


the issue of discrimination.” 

An employer situated in Florida dis- 
charged an employee because she referred 
Because 


oriented and ac- 


to him as a “damn Yankee Jew.” 
the employee was union 
tive, the employer was blatantly antiunion and 
the employer provoked the incident which 
employee's discharge, the 
untair 


resulted in the ; 


employer was responsible for an 
labor 


the employee, the emplover violates Section 


practice. If the employer provokes 
8(a)(3) and cannot discharge an employee 
for the use of profanity.“ The opinions dis- 
cussed in this paragraph are probably in 
conflict with NLRB wv. Blue Bell, Inc 
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\ strange decision was made in American 
Book-Stratford Press, Inc.™ 


An employee, in 
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» his employer shortly before an 
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representation, said, 
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Profanity During Strike 
and on Picket Line 
Where a_ recalcitrant 
cerned, the most effective weapon available 
to organized labor is the strike, usually 
accompanied by picketing. The strike plus 
the picket line is potent the 
dramatic display of union power since the 
to produce and sell is 


employer is con- 


because of 


employer's ability 
sharply curtailed, and because the public 
is frequently the ultimate loser when labor 
strife runs rampant, resulting in 
upon the employer to settle the dispute 
However, the strike is a last-resort weapon, 
contrary to much publicity, because of the 
r wages to 


pressure 


cost to the union and the loss otf 
the employees. The longer the strike lasts, 
the less possibility 
Therefore, usually the union official will not 
call for a strike or a strike unless 
feeling against the employer is “pretty 
high,” somewhat tantamount to a condition 
Unfortunately, the 


success 


there is of 


vote 


of temporary insanity. 
courts in particular have failed to realize 
that during a strike, emotions on both sides 
are supercharged. Under certain circum- 
stances, to permit the discharge of an em- 
plovee for using profanity during a strike or 
on the picket line is to ignore the realities 
of industrial speech and the intensity of the 
situation. Was not Congress aware when 
promulgating the Wagner and Taft-Hartley 
Acts that could be expected 
during periods of industrial strife?“ 

In NLRB wv. U'ytheville Knitting 
Inc." a case arising in Virginia, a 
was called by employees while attempting to 
organize the employer's plant. After the 
strike was under way, the employer publi- 
cized a new piece-rate schedule acceptable 
to the striking employees. The strike ended 
abruptly and the strikers returned to work. 
The union petitioned the NLRB to hold an 
election. When the election results were 
tabulated, the union lost, and some of the 
employees, again, went on. strike. 
While picketing, two of the females on 
strike referred to other nonstriking female 
A week 
after the second strike had been called, a 
federal settle the 
dispute, and all strikers returned to their 
jobs. When the two females on the picket 


name-calling 


Wills, 


strike 


once 


employees in an obscene fashion. 


conciliator managed to 
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line responsible tor the vulgarities returned 
to work, other female employees in the 
same department walked protest. 
The two were asked to apologize and, after 
The employer 
labor 


out in 


refusing, were discharged. 
did not commit an untair 
because of the employees’ refusal to apol- 
ogize and the damaging effect upon produc- 
tion. The decision is unquestionably correct, 


practice 


speculate as to 
have been the 


but it 1s interesting to 
Whether the result would 
same if the obscenities had been hurled at 
male rather than 
offending emplovees had been fired without 


1 


female colleagues or the 


being asked to apologize. 
Wytheville Knitting Mills, Inc., 

the decision rendered in NLRB wv. Longviez 
Furniture Company.” The Fourth Circuit 
Court of Appeals in the latter case held 

not to be denied 
ordinary in 
a pic ket line 


reinstatement 1s 


striking employees because of 


cidents of the maintenance of 
or tor the use of rude language arising out 
of the feelings thereby aroused. W< 

think, however, that anything in 

requires or contemplates the reinstatement 
of employees who have banded together i 
hurling obscene, and_ insulting 
epithets at employees who are attempting 
to work, in an effort to degrade and humili 


ate them publicly and prevent their working 


protane, 


Actually, the important difference be 
protected and unprotected use 
obscenities is whether the 


prevented from working. 


tween 
employees 


If an employee uses profane language in 
addressing supervisors and female colleagues 
without penalty before a strike, a discharge 
after the plant is struck is a violation of 
Section 8(a)(3)." If an employee is not 
discharged for using profanity until ap 
pointed to a committee which voted to strike 
the employer's plant, the discharge is unfair 
and discriminatory.” 

A recent decision by the NLRB involved 
the same problem.” A union was the certi- 
fied representative of approximately 500 em- 
plovees and ordered an strike 
Strikers on the picket line shouted obsceni- 
ties at the nonstrikers through open win 
dows, blocked the factory entrance, etc. The 
employer discharged the striking employees 
responsible for using profane language, and 
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the Board found no discrimination, because 
production was affected and the 
exceeded the bounds of protected 
activity. The dissent written by 
Member Murdock US, 


n 
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1g the emotional feeling generated during 


conduct 
strike 
Board 
Was vigore recogniz- 
a strike and adding that the use of 
the equivalent of violence 


profanity 
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inconsistent inferences from the evidence 
did not prevent the Board from drawing one 
of them.” 

It seems clear that the courts of appeals, 
in many instances, fail to recognize that the 
“of behavior in court 
may be 


has one code of 
whereas his behavior elsewhere 
entirely different. In a word, profanity in 
industry is the rule rather than the excep- 
tion. If the union and the firm had been 
operating on good terms for some time and 


person 


a dramatic reversal in the relationship, such 
as a strike, has not taken place, then a 
failure to find discrimination under Section 
8(a)(3) when profanity is used would gen- 
erally be understandable. Where the firm is 
in the process of being organized for the 
first time or the plant is struck or picketed, 
the Board and the appellate courts should 
find discrimination more readily, especially 
where the has a record, 
where no warning has been given against 
the use of em- 
ployee’s only offense is the use of vulgar 


= 1 
LO0K 


employee 
profanity and where the 


language. 

In addition, the Board and courts of ap- 
peals should be cognizant that certain geo- 
graphic sectors have, in practice, adopted 


antiunion attitudes to keep and attract in- 
dustry, making union organization very 
difficult. This is particularly true in the 
South and Southwest, where many unedu- 
cated people who are addicted to the use 
of vulgar language reside within a depressed 
economic area. 

Because profanity is the rule rather than 
the exception and because the employer has 
control over the daily operation of his plant, 
the burden of proving a lack of discrimina- 
tion should be shifted to the emplover. 
Then, with such a rule of evidence, the em- 
ployer would have to show that the em- 
ployee used vulgar language contrary to 
plant rules or after being properly warned, 
etc. Although with the present evidentiary 
rule the Board need not follow technical 
rules of evidence, the union claiming a vio 
lation of Section &(a)(3) must show with 
the aid of the general counsel that the em- 
ployer was ‘discriminating against union 
people. With a shift in the burden of proof, 
the employer would have to establish the 
absence of an illegal motive. Certainly, the 
Board and courts of appeals would find such 
a rule easier to apply than the current prac- 
tice requiring proof of an antiunion motive 


[The End] 


ICC K.O.’S “HOT CARGO" CLAUSES 


“Hot cargo” clauses offer no protec- 
tion for a common carrier’s refusal to 
handle shipments. Common carriers may 
not bargain away through union con- 
tracts their statutory obligation to serve 
the public, the Interstate Commerce 
Commission has ruled in a decision in- 
volving the so-called “hot cargo” clause. 

The refusal of 
accept and transport interline shipments 
was held unlawful, and the carriers were 
ordered to and desist from prac- 
tices found to be in violation of the 
terms, conditions and limitations of the 
operation authority issued by the com- 


nine motor carriers to 


cease 


mission. 

Limiting its consideration of the case 
to the actions of the carriers in relation 
to their obligations to the public under 
the Interstate Commerce Act, the com- 
mission declined to rule on the legality 
ot “hot cargo” clauses, stating that Con- 
gress had vested exclusive jurisdiction of 
such matters in the National Labor Re- 
lations Board. 

The carriers, who sought to defend 
their refusal to handle the shipments on 
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the “hot cargo” clauses in their union 
contracts, contended that existing prin- 
ciples should be revised in view of the 
increasingly prominent role which labor 
attained in the transporta- 
tion industry. Rejecting this contention, 
the commission stated that to approve 
the position of the carriers “would ac- 
cord them and other carriers similarly 
situated immunity from violations of the 
Interstate Commerce Act, and substitute 
for the regulation of interstate common 
carriers vested in this commission 
an indirect control by labor organiza- 
tions.”—Galveston Truck Line Corpora- 
tion v. Ada Motor Lines, Inc., MCC-1922. 

It is noteworthy that the National 
Labor Relations Board recently ruled 
that “hot cargo” clauses were invalid as 
to common carriers engaged in inter- 
state commerce. The principal opinion 
in that case based its decision upon the 
Interstate Commerce Act, stating that 
under the act an employer was not free 
to refrain from doing business with any 
individual.—7 eamsters, Local 728, 5 CCH 
Lapor Law Reports (4th Ed.), § 54,979. 


unions have 


now 
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State Intervention in Public Utility 


Labor-Management Relations 
By EDWARD SUSSNA 





Nine states have enacted legislation providing for varying degrees 
of intervention into labor-management relations of public utilities. 
In 1951, however, the Supreme Court held that one of these laws was 
unconstitutional, and the other states have been reluctant to apply 


their laws. 


Professor Sussna declares that on the basis of the ex- 


perience of these nine laws there is no reason to believe that the 


states can handle the problem by themselves. 
have to enact 


national government will 


He concludes that the 


legislation in this field. 





S INCE WORLD WARTI there has been 
KJ growing concern with strikes in indus- 
tries which vitally affect the public interest. 
Taft-Hartley Act 
dealing 


scale, the 
procedure for 
strikes. In the 
following the 


national 
iitroduced a 


Ona 
new 
with national emergency 
troubled two or three 
War, many states passed “little Taft-Hartley 
laws.” * More specifically, in 1947 nine states 
enacted legislation which provided for vary- 
labor-man- 


years 


of intervention into 
lations of public utilities.* The 
f Fl a, Indiana, Missouri, Ne- 
raska, New Jersey, Pennsylvania and Wis- 
consin provided for compulsory arbitration 
Furthermore, the Massachusetts, Missouri, 
New Jersey and Virginia laws provided for 
state seizure and operation in the event that 
continuous operation of a utility was threat- 
ened by a labor dispute 

In 1951, the United States Supreme Court 
ruled the Wisconsin unconstitutional 
In short order, sections of the Florida, Indi- 
ana and Missouri laws were invalidated. 
The other states have retained parts or all 


law 


1Charles C. Killingsworth, State Labor Rela- 


Chicago 
of these 


University of 
the features 


(Chicago, 
describes 


tions Acts 
Press, 1948), 
laws in detail 

2A Texas law prohibited strikes in the utili- 
ties but did not provide for overt state inter- 
vention. 

3’ Bus Employees v. WERB, 
{ 66.193, 340 U. S. 383 (1951). 

+See, among others, Kurt Braun, Labor Dis- 
putes and Their Settlement (Baltimore, The 
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ieir laws 
the Wis 
nstitutior 
publi 


luctant to 


their laws in the 


which differ in some details 

consin law will meet the test of ce 

ality. But since 1951, the states with 

utility labor 

apply them and have instead encouraged 
1 ley 


laws have been re 


conciliation in tl 


tact that these 


abortive has not lessen 


stoppages in industries t 


] 


ation of which is deemed 


lic interest. The “b: 


national level and tl 


national or state lev 
heir industrial 


to special public treatment 


1 
relations 


seem to 


pretation 


Interventio1 


states’ st: 
Maryland, has recent) 


providing for 


lation 
continued operation 
by a labor dispute 
Johns Hopkins Press 
tions Research Association 
and National Policy (New York, Harper, 1953) 
and George P. Shultz The Massachusetts 
Choice-of-Procedures Approach to Emergency 
Disputes." 10 Industrial and Labor Relations 
Review 359-374 (April, 1957) Popular periodi- 
cals often carry articles emphasizing the incon- 
venience suffered by the public in utility labor 
disputes 
®* Ch. 41 


1955) Industrial Rela- 
Emergency Disputes 


Laws 1956 (H 
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The author is assistant professor of 
industry, University of Pittsburgh. 
Portions of this article are adapted 
from his unpublished doctoral disser- 
tation ‘Public Policy Towards Labor- 
Management Relations in Local Public 
Utilities in Selected States, 1947- 
1952” (University of Illinois, 1954). 





In view of the possibility of a reactivation 
of these laws, it would be appropriate to 
examine the effectiveness of the state laws 
between 1947 and 1951, when no consti- 
tutional obstacles were encountered. 


Analysis of Strikes in States 
with Public Utility Labor Laws 

Table I presents statistics regarding work 
stoppages in transportation, communication, 
and other public utilities from 1947 to 1952 
for Florida, Indiana, Massachusetts, Mis- 
souri, New Jersey, Pennsylvania, Virginia 
and Wisconsin. Data are not available for 
Nebraska because the United States De- 
partment of Labor reports stoppages by 
industry in states which have more than 
25 stoppages per year. Nebraska, in each 
of the years 1947 to 1952, had less than 25 
stoppages per year. There are a couple of 
other important points in Table I which 
should be mentioned. First, the state public 
utility labor laws did not become effective 
until the middle of 1947. Therefore, the 
figures for that year do not represent a 
period during which the laws were wholly 
in effect. Second, inasmuch as the Florida, 
Indiana and Wisconsin laws were declared 
unconstitutional by the courts and the Mis- 
souri law was ruled unconstitutional by the 
state attorney general in 1951, the figures 
tor those four states for 1951 and 1952 do 
not really represent a period in which the 
laws were in effect. 

Despite these limitations, there is some 
basis tor evaluating the effectiveness of the 
state laws in reducing strikes.” The number 
of man-days idle due to work stoppages 
declined in Florida, Missouri, New Jersey, 
Pennsylvania and Wisconsin between 1947 
and 1952, while man-days idle actually in- 
creased in Indiana, Massachusetts and Vir- 


ginia in this period. In almost all cases, 


no consistent pattern is presented. For ex- 
ample, man-days idle in Missouri decreased 
from 426,000 to 6,320 between 1947 and 1948, 
increased to 359,000 in 1949, decreased to 
51,200 in 1950 and 27,300 in 1951, and then 
increased to 301,000 in 1952. 

The figures for the other states are like- 
wise sporadic. The inconsistent pattern and 
trends of the data suggest that 
the state laws have not been effective in 
reducing strikes substantially or 
ently. It appears more likely that any dimi- 
nution in public utility strikes is more the 
result of fewer labor-management disputes 
on the national level than of the particular 
state laws. Furthermore, many important 
strikes are instigated on the national level 
(for example, telephone and_ telegraph). 
Thus, to some extent, the large number of 
man-days idle in 1947 and 1952 can be ex- 
plained by the nation-wide telephone strike 
of 1947, in which approximately 370,000 
workers struck for 44 days, and the West- 
ern Union strike of 1952, which involved 
32,000 workers and lasted for 53 days. The 
states which had public utility labor laws 
were, of course, the only ones that could 
invoke antistrike laws. In 
these states were able to deter those parts 
ot nation-wide strikes which would have 
occurred in their particular states. In other 
cases, the state laws were not effective. For 
example, telephone workers in Indiana and 
Virginia did not participate in the 1947 
nation-wide strike. In this same strike, 
however, the New Jersey law was not suc- 
cessful in preventing a work stoppage by 
employees of the New Jersey Bell Tele- 
phone Company. However, even if the laws 
of nine states were wholly effective in pre- 
venting public utility strikes within their 
jurisdictions, there would still be difficulty 
It is evident 


indefinite 


consist- 


some cases, 


in forestalling national strikes. 
that without federal legislation, nine states 
on their own cannot successfully cope with 
nation-wide work stoppages. 

It should be emphasized at this point that 
the United States Congress shortly before 
enacting the Taft-Hartley Act in 1947 gave 
due consideration to enacting federal legis- 
lation which would place special restrictions 
on public utility strikes. These severe re- 
strictions were actually voted through by 
the Seventy-ninth Congress but were vetoed 
veto Was 


Truman, and the 


This very point was made by 


by President 
sustained,’ 





® Although the data presented in Table I 
are for work stoppages, which include strikes 
and lockouts, there is a reasonable presumption 
that the large majority of work stoppages are 
due to strikes. 
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7 The Case bill (H. R. 4908, 79th Cong., 2d 
Sess., 1946) included provisions for temporarily 


the right to strike to public utility 
The President, in vetoing the bill, 
treatment meted out to 


denying 
employees. 
criticized the special 
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TABLE | 


Work Stoppages in Transportation, Communication, and Other Public Utilities 
in Selected States, 1947-1952* 


Number 
of work 
stoppages 


Man-days 
idle 


Workers 
involved 
Florida 

7,020 
1,340 
1,340 
4,060 
3,480 
3,870 


174,000 
107,000 
8,970 
11,400 
11,000 
69,600 


Indiana 


4,940 
460 
1,020 
15,900 
7,360 
&,700 


61,000 
5,160 
4,530 

70,100 

54,400 

70,004) 


Massachusetts 
3,430 
7,480 
2,720 
1,600 
6,350 


6.500 


90,800 
137,000 
20,900 
9.690 
53,600 
228 000 


Missouri 
426,000 
6,320 
359,000 
51,200 
27,300 
301,000 


11 17,600 
6 1,270 
11 15,000 
14 16,600 
16 5,710 
24 39.300 


Number 
of work 
stoppages 


Workers 
involved 


Man-days 
Year idle 
Jersey 
41,200 

9,380 

5,220 
19,200 
10,300 
33,200 


1,310,000 
83,500 
74,300 

111,000 
43,400 
187,000 


1947 
1948 
1949 
1950 
1951 
1952 


Pennsylvania 

20,600 586,000 
10,450 91,400 
19,800 160,000 
51,100 321,000 
16,500 115,000 
19,700 194,000 


Virginia 
1,110 
1,160 
1,200 
4,070 
2.040 
3,600 


11,700 
17,200 
11,300 
17,600 
13,200 
33,700 


Wisconsin 
10,400 
510 
4.300 
3,950 
1,110 
4,730 


238.000 
29 800 


32,500 


1947 

1948 3 
1949 Q 
1950 7 
1951 4 
1952 10 


160,700 
& 230 


62,500 


* Data adapted from United States Department of Labor, Bureau of Labor Statistics, Work 
Stoppages Caused by Labor-Management Disputes in 1947, in 1948 and Analysis of Work Stoppages 


and 19 


$0) 195] 


During 1949, 193 
each bulletin, 


52 (Bulletins No. 935, 963, 1003, 1035. 1090 


and 1136), Table C in 





the United States Supreme Court when the 
Wisconsin public utility labor law was de- 
Phe states, there- 

over important 
disputes and, 
have 


d unconstitutional 
authority 


' 
Clare 
re, have no 
labor relations 


\\ Isconsin 


compulsory 


on-wide 
rding to the decision, 
i hority to arbi- 
ration and no-strike restrictions on even 
local utilities because the Taft-Hartley Act 
all private employees 


impose 


basically guarantees to 


the right to bargain collectively and engage 


in peaceful strikes. Several state laws, as 


(Footnote 7 continued) 
labor. The 
Taft-Hartley 


Eightieth Congress, 


public utility 
Act, 


in passing the 


Public Utility Labor-Management Relations 


deliberately 


vened feder: 

Apart fre ' 
tutionality, the 
significantly 


itility 


be« n 
effective in lucing public 
able I. But, 


important 


} 
strikes as nadicated 


must he 
to which 


laws have type of 
I 


rovernment imterventior involved (mediation, 


compulsory arbitration and/or seizure), and 


omitted any special restrictions on public utility 


labor 
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TABLE Il 


Analysis of the Operation of the New Jersey State Board of Mediation 
in Settling Public Utility Labor Disputes, 1947-1953 ' 


July, 1947 
to 
June, 1948 
Received 72 
Notices Received Which Developed 
into Board Cases 23 
Cases Entered Without Notice of 
Dispute 


Public Hearing Panels Set Up 


Notices 


Statutory Boards of Arbitration Set 
Up by: 

Seizure 
Stipulation 

Cases Closed by: 
Mediation 
Conciliation 
Election 
Public Hearing Panel Report 
Statutory Board of Arbitration 

Award 7 

Other l 


July, 1948 


June, 1949 


July, 1949 July, 1950 July, 1952 
to to to to 
June, 1950 June, 1951 June, 1953 


43 50 


55 68 


12 


3 2 





2 Data adapted from New Jersey State Board of Mediation, Annual Report, for the years 
ending July, 1948, 1949, 1950, 1951 and 1953, Table IX in each report. 


2 Not available. 





the effectiveness of this intervention. This 
analysis will be presented in the following 
section. 


Extent and Nature of Intervention 

The degree of intervention by the several 
states varies considerably. Wisconsin and 
New Jersey made the most extensive use of 
their public utility labor laws. The analysis 
is limited in that neither the Massachusetts 
nor the Virginia law provides for compul- 
sory arbitration or explicitly denies labor 
the right to strike until after the utility 
has been seized by the state. Finally, some 
states keep such tmadequate records of their 
activities that only a sketchy analysis can 
be made of the operation of their laws. But 
despite these limitations, there is some avail- 
able data.” 


The Indiana law was invoked a total ot 
20 times between 1947 and 1951, when the 
law was declared unconstitutional. Eleven 
arbitration boards were appointed to settle 
disputes in the urban transit industry, seven 
in telephone, and two in electric light and 
powe “2 

The Nebraska Court of 
tions, which was created to arbitrate public 
utility disputes, adjudicated seven labor dis- 
putes, two in public utilities and five in 
1947 and March, 


Industrial Rela- 


transportation, between 


1954.” 

The Pennsylvania law was invoked seven 
times, all before April, 1951. In only three 
of the cases was the law fully applied, in 
that arbitration boards were established and 
arbiiration decisions announced." 





8 Detailed analysis of the Massachusetts law 
is available in Shultz, work cited at footnote 4. 
This law has been applied only six times since 
1947. 

* These data were obtained from L. Derrel 
Weaver, Chief Conciliator, Department of La- 
bor, State of Indiana. 

1 These data were obtained from George H. 
Turner, Clerk, Court of Industrial Relations, 
State of Nebraska. 
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11 Data obtained from Benjamin M. Weigand, 


Director of Mediation, Department of Labor 
and Industry, Commonwealth of Pennsylvania. 
More detailed information regarding the oper- 
ation of the Pennsylvania law may be found 
in Robert R. France, and Richard A. Lester, 
Compulsory Arbitration of Utility Disputes in 
New Jersey and Pennsylvania (Princeton, New 
Jersey Industrial Relations Section, Princeton 
University (Research Report Series No. 85)). 
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information is available for the 
operation of the Missouri law between Sep- 
tember 10, 1947, and January 1, 1949, Dur- 
ing that period, the total number of cases 
accepted by the board of mediation was 91. 
In only four of the cases was compulsory 
arbitration invoked. These cases involved a 
Water company, a telephone company, and 
two local bus companies.” 


Some 


The most extended use of the laws has 
been made by New Jersey and Wisconsin 
Table Il presents an analysis of the oper- 
ation of the New Jersey Board of Mediation 
with regard to public utility disputes be- 
tween July, 1947, and June, 1953 (except tor 
July, 1951, to June, 1952, for which data are 
not available). The number of 7 

to amend public utility labor 
tracts received by the board declined from 
72 in 1947 to 56 in 1952. Also, the number 
of these notices which developed into board 
from 23 to seven in that 
considerable significance is the 


notices of 


desire con- 


Cases declined 
period. Of 
fact that there were no seizures or board- 
ot-arbitration decisions in 1952 1953. 
It is conceivable that the board of 
ation has gone to great lengths to keep the 
New Jersey law’s constitutionality from 
being tested in the United States Supreme 
Court where, in light of the Wisconsin de- 
unconsti- 


and 
medi- 


cision, it might also be declared 


tutional. 

In addition, it should be noted that there 
were two telephone one in 1947 
which involved a loss of 82,500 man-days 
one in 1952 which 175,000 man- 
days. These strikes were not prevented by 
the New Jersey law. In the 1947 strike, the 
utility was seized by the governor but the 


strike 1952 


strikes, 


and cost 


continued anyhow, and in the 
strike, the and compulsory-arbi- 
tration provisions of the law were not en- 
Instead, the strike was settled by 


seizure 


forced. 
state mediation efforts. 
Some evidence is available on the 
Virginia public utility 
does not provide for com- 


oper- 
ation of the labor 
law. This law 
pulsory arbitration, nor does it fully prohibit 
strikes. It does, however, require that labor 
and management give prior notice of in- 
tention to modify or terminate a_ labor 
contract. If this condition is met and subse- 
quent mediation efforts tail, the governor 
may seize the utility. After seizure, em- 
ployees may choose to work or not work 
for the state as they see fit. The conditions 

2% The First Report of the Missouri State 
Board of Mediation, September 10, 1947, to 
January 1, 1949, pp. 9-10. 

18 Virginia Department of Labor and Industry, 
Annual Report, 1950, p. 42. 
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of employment are to be the same as before 
seizure, 

In 1949 and 1950, there were 30 disagree 
ments which came under the Virginia law 
Twenty-four of these cases were settled in 
conterences between labor and management, 
sometimes attended 
strikes and 

1951. 
public 


officials 
resulted in 


which state 
Six disagreements 
subsequent seizure by the state In 
there were nine disagreements in 
utilities, all of them were settled in confer- 


ences and, thus, none of them required seiz 


ure.’ Finally, there were 17 disagreements 
in public utilities in 1952. All but two 
settled without strikes or 

transportation utilities were 
under state operation, but there 

strikes in the seized utilities 


Cases 
were seizures 
Two placed 
were no 


Wisconsin Law 


Some very detailed information is avail 
able on the operation of the Wisconsin law 
1951 when it was declared unconsti 


Table IIT (at pages 40-41) lists all 


until 
tutional 


public utility labor disputes into which the 

Board 
the dis 
page 41) 


Employment Relations 
entered and the manner in which 
pute was settled. Table IV (at 
summarizes the board’s activities. The 
43 cases handled by the 


Wisconsin 


data 
indicate that of board 
in almost four 


—were initiated by unions. Six of the cases 


vears, a large majority—31 
were initiated by the utilities, and the board 
intervened on its own initiative in six other 
cases. Only 12 of the were 
by compulsory arbitration, 
closed by conciliation, mediation and volun 

and union. It 
that a 


ups of em 


cases closed 


the others being 


tary settlement by company 
is also interesting to note majority 
of the involved 


plovees; 28 of the cases involved 100 or less 


cases small gre 
emplovees, and there were only three cases 


n which more than 1,000 emplovees were 
involved. 


In at least nine of the arbitration 
wage changes were an issue, 
ner in which the arbitration 
apphed is noteworthy. The 
vided in the Wisconsin law are as tollows 


level 


and he 
criteri were 
criteria as pre 
(1) comparison with the general wage 
in the local labor market area; (2) « 
son with the wages of employees with simi 
lar skills in the local 
(3) the value of the service to the c 


in the local operating area; (4) comparison 


mpari 
labor market area; 


msumer 


’ Virginia Department of Labor and Industry 
Annual Report, 1951, p. 45 

% Virginia Department of Labor and Industry, 
Annual Report, 1952, pp. 7-9 
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TABLE Ill 


List of Public Utility Disputes Received by Wisconsin Employment 
Relations Board, June, 1947-February, 1951 * 


Number of Petition 
Name of company employees filed by Method of settlement 


July, 1947-June, 1948 


Barron County Electric Cooperative 20 Union Conciliator 
Clark County Electric Cooperative 14 Union Conciliator 
Dairyland Power Cooperative 85 Union Company and union 
after court action 
Madison Gas and Electric Company 156 Company Conciliator 
Urban Telephone Company 33 Union Conciliator 
Milwaukee Gas Light Company 350 Union Arbitration 
Western Union Company 550 Board Company and union 
Wisconsin Hydro Electric Company 65 Union Conciliator 


July, 1948-June, 1949 


Adams- Marquette Electrical Cooperative 20 Union Board mediation 
Commonwealth Telephone Company 700 Union Conciliator 
Dairyland Power Cooperative Union Voluntary arbitration 
Dairyland Power Cooperative Board Company and union 
Dunn County Electrical Cooperative Union Board mediation 
Eau Claire Electric Cooperative Board Pending 
Madison Bus Company Company Board dismissed peti- 
tion for appointment 
of conciliator 
Company Conciliator 


Madison Gas and Electric Company 170 
Company Arbitration 


Milwaukee Electric Railway and Trans- 
port Company 2700 
Urban Telephone Company 32 Union Pending 
Wisconsin Electric Power Company 800 Union Arbitration 
Wisconsin Hydro Electric Company 70 Board Arbitration 
Wisconsin Telephone Company (three 9870 Union Conciliation (for two 
cases) cases) and arbitration 
(for one case) 


July, 1949-June, 1950 


Eau Claire Electric Cooperative 14 Board Arbitration 

Urban Telephone Company 32 Union Conciliator 

Clark County Electric Cooperative 14 Board Arbitration 

Dunn County Electric Cooperative 16 Board Arbitration 

Milwaukee Gas Light Company 770 Board Strike occurred, set- 

tled by mediation 

Parties adopted Clark 

County award 

Milwaukee Solvay Coke Company : Company Mediation 

Trempealeau County Electric Cooperative Board Mediation 

Western Electric Company Union 3oard declined juris- 

diction 

Dairyland Power Cooperative Board Arbitration 

Wisconsin Telephone Company Union Board appointed ar- 
bitrators but settled 


Chippewa Valley Electric Cooperative Board 


by parties before ar- 
bitration 


* Data adapted from the tenth, eleventh, twelfth and thirteenth annual reports of the Wisconsin 
Employment Relations Board, Table F in each report. 
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TABLE |II—Continyed 


Number of * Petition 
Name of company employees filed by Method of settlement 


Wausau Gas Company 18 Union Mediation 


July, 1950-February, 1951 


Chippewa Valley Electric Cooperative Union Parties accepted Eau 
Claire award 

Clark County Electric Cooperative Union Arbitration 

Eau Claire Electric Cooperative Union Arbitration 

Price County Electric Cooperative Union (Arbitration 

Rhinelander Telephone Company K Union Conciliation 

Urban Telephone Company Union Dismissed by board 

Western Electric Company Union Dismissed at parties’ 
request 

Wisconsin Electric Power Company Union Dismissed at union’s 
request 

Wisconsin Hydro Electric Company Union Mediation 

Wisconsin Telephone Company : Union Conciliation 





with other plants owned by the same utility; utility with another. In their decisions, the 
and (5) any other relevant factors which arbitrators consistently emphasized their 
tend to make each situation unique. It is — belief that precise comparisons with similar 
this last standard which, when applied, makes — skills in similar labor markets were difticult 
the other standards practically worthless. to make. Thus, at one time or another, in 
\n analysis of the nine arbitration decisions examining the wage structure of allegedly 
indicates that the arbitration boards did not comparable industries, the arbitrators ruled 
attempt in any case to make or accept pre- that there were differences in size, degree 
cise comparisons with other utilities or in- of competition, labor market conditions, 
dustries in similar labor market areas. Each  etce., significant enough to rule out exact 
case was ruled upon on its own merits be- comparisons 

cause the arbitrators considered each situ- The experience with the Wisconsin com 
ation unique. The arbitrators were more — pulsory-arbitration provisions illustrates the 
rone to consider the existing wage struc- difficulties of attempting to establish cri- 
ure and economic characteristics of a teria for wage determination in the utilities. 
particular utility, rather than compare one Furthermore, the process of considering 





TABLE IV 


Summary of Wisconsin Employment Relations Board Activities in Settling 
Public Utility Labor Disputes, June, 1947-February, 1951 * 
July, 1947 July, 1948 July, 1949 July, 1950 
to to to to 
June, 1948 June, 1949 June, 1950 February, 1951 Total 
15 ‘ 43 
9 31 
06 
6 


Cases Received 
Petition Filed by Union 
Petition Filed by Company 
Board Intervened 

Cases Closed 
Conciliation 
Compulsory Arbitration 
Company and Union 
Board Mediation at Request of 

Parties 0 


Other 0 


4 
] 
] 


NK UMD ee Ao 


1 Data adapted from Table III. 
2 Includes one case that was voluntarily submitted to arbitration 


Public Utility Labor-Management Relations 





each case on its own merits almost inevita- 
bly boils down to using “ability to pay” as 
the prime criterion. Thus, the nature of the 
demand facing a utility becomes extremely 
important. In one case, the arbitration 
board noted: “The unfavorable financial 
position of the employer is not a deciding 
factor in determining whether an increase 
should or should not be granted, but con- 
sideration should be and is given to the fact 
that the type of business in which the em- 
ployer is engaged cannot within the immedi- 
ate future support a high wage structure and 
employees should recognize this fact.” ” 

In another case the “We 
deem a company’s ‘ability to pay’ as meas- 
ured by the financial results of its operations 
to be a relevant factor within definite limi- 
tations in the determination of wages and 
A company more 


board said: 


working conditions. 
prosperous than others in the field should 


expect to be somewhat more liberal in 
wages and working conditions than a com- 
in difficulties.” The board, in this 


pany 
“The monopoly position 


case, also noted: 
of transit companies makes ‘ability to pay’ 


Where a “wildcat” oil driller sank a 
well at a place where there was no rea- 
sonable prospect of striking oil and 
nothing materialized but a “dry hole,” 
and he failed to pay the statutory mini- 
mum wage and overtime wage, the Fair 
Labor Standards Act was held to be 
inapplicable. The Court of Appeals for 
the Fifth Circuit held that the “wild- 
catter’s” employees were not covered by 
the federal wage law. 

In disagreeing with the district court 
which held the drilling to be covered by 
the FLSA, the appellate court stated in 
determining the criterion for coverage, 
“The drilling for oil itself is not com- 
merce. The drilling for oil may be pro- 
duction of goods for commerce because 
oil can only be produced by drilling for 
it. But drilling becomes production of 
goods only if there is some reasonable 
expectancy that ‘goods,’ ie., oil, will be 
produced either in that well or in those 
within some reasonable geographical range 





146 State of Wisconsin, Before the Wisconsin 
Employment Relations Board, In the Matter of 
the Dispute Between International Brotherhood 
of Electrical Workers, Local No. 953, and Eau 
Claire Electric Cooperative, August 22, 1949 
(mim.), p. 6. 

17 State of Wisconsin, Before the Wisconsin 
Employment Relations Board, In the Matter of 
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less of a rigidly limiting factor than it may 
be in a competitive business.” ” 


Conclusions 

On the basis of the experience of nine 
state public utility labor laws, there is no 
reason to believe that the states can on their 
own make significant contributions to labor- 
management harmony in the utilities. Cer- 
tainly, the national government will have to 
enact appropriate legislation if any attempt 
is to be made to prevent majort utility strikes 
But here there are serious doubts as to the con- 
stitutionality of such restrictive legislation. 

To a large degree, public frustration in 
dealing with public utility strikes is a logi- 
cal outgrowth of the public utility concept. 
If public regulation is to be superimposed 
on private monopoly power in the interests 
of keeping these utilities from being social- 
ized, the employees of these utilities are 
entitled to the strike and free collective 
bargaining rights which are accorded em- 
ployees of other privately owned industries. 


[The End] 


WILDCAT OIL DRILLER’S EMPLOYEES NOT UNDER FLSA 


as a result of scientific and technical 
knowledge gained from the well, if dry 
or abandoned, then being drilled.” 

In the court’s view the well was drilled 
in a Georgia area where, “from a prac- 
tical standpoint, judged in the realities 
of the oil industry, not a single qualified 
person expressed even a remote opinion 
that there were any prospects for oil at 
this location.” The driller, being a 
“doodlebug” who put great stock in 
forked twigs and similar devices to 
locate oil, expected to strike oil. How- 
ever, the court held his expectations to 
be mere hope and nothing else. As such 
the court found the drilling not to be 
the “act of producing oil.” 

The dissent stated that the employer's 
“foolish or reckless” conduct should not 
be allowed to defeat the 
claims and abuse “the dignity of labor.” 
—Sealy v. Mitchell, 33> Laspor Cases 
{ 71,091. 


employees’ 


the Arbitration of the Dispute Between the Mil- 
waukee Electric Railway and Transport Com- 
pany and Amalgamated Association of Street 
Electric Railway and Motor Coach Employees 
of America, Division 998, April 9, 1949 (mim.), 
p. 22. 

%% See decision cited at footnote 17, at p. 22. 
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LOCKOUTS 


By ROBERT V. SWEETALL and STANLEY L. AIGES 





This article poses a problem of balancing conflicting interests. 
The courts and the NLRB have applied a test which seeks to bal- 
ance the right of employees to engage in concerted activities 
against the right of employers to protect their businesses. The 
authors note that this test means that the legality of particular 
lockouts will depend upon an assessment of the facts in each case. 





7 HE recent decision of the United States 
Supreme Court in the Buffalo Linen 
case has focused interest upon the right of 
employers to lock out.’ This paper will 
attempt to examine the development of the 
lockout problem, to discuss the recent Buffalo 
Linen case, to present some unresolved ques- 
tions which the 
and to examine the possible impact of the 
lockout upon the structure and 
of collective bargaining. 


use 


processes 


Historical Development 


It might first be best to attempt to define 
the term “lockout.” The NLRB has said 
that “a ‘lockout’ has been defined at 
mon law as the ‘cessation [by the employer] 
of the furnishing of work to employees in 
an effort to get for the employer more de- 
sirable terms’.”* One should bear in mind, 
however, that “the term ‘lockout’ has been 
used in such a manner as to denote a tempo- 
layoff of employees, as distinguished 
permanent severance 
3 


com- 


rary 
from a discharge or 
of the employment relationship.” 


of the lockout raises, 


An employer had the common law right 
to lock out, or to discharge, his employees 
for any reason unless this right was qualified 
by contract... However, the common law 
concept of the lockout has been modified 
to some degree by the Wagner Act,’ the 
Tait-Hartley <Act,®° and other legislation 


designed to promote collective bargaining. 


The degree te which the common law 
doctrine has been modified is the question 
to be answered here. At least one author 
submits that the comman law right to lock 
out has never been expressly overruled by 


the Wagner or Taft-Hartley Acts.’ 


Congress has linked the phrase “strike 
and lockout” in the act in such a 
to recognize that there may be circum- 
stances in which a lockout would not be 
illegal, but it has not statutorily defined the 
term.” Therefore, lockouts are not illegal 
per se. There have 
circumstances, mentioned 
the legality of certain 
established. 


Way as 


been, In tact, several 


below, in which 


lockouts has been 


1 Buffalo Linen Supply Company case, sub 
nom. NLRB v. Truck Drivers Local 449, Team- 
sters, 32 LaBoR Cases { 70,593, 353 U. S. 87 
(1957) 

2 Betts Cadillac Olds, Inc., 96 NLRB 268, 282 
(1951). The term ‘‘lockout’’ will hereinafter 
be used in this sense. This definition does not 
include situations in which the employer is 
forced to lay off employees because of produc- 
tion curtailments beyond his control 

3 Brief for petitioner, p. 3, note 2, 
Truck Drivers Local 449, Teamsters, 
footnote 1. 

4 Goldman v. Cohen, 222 App. Div. 631, 227 
N. Y. Supp. 311 (ist Dept., 1928). See also 
Tron Molders Union v. Allis-Chalmers Company, 
166 F. 45, 50 (CCA-7, 1908). 

649 Stat. 449, 29 USC Sec. 151 (1935). 


NLRB v. 
cited at 


Lockouts 


*61 Stat. 136, 29 USC Sec. 141 (1947) The 
Taft-Hartley Act will hereinafter be referred 
to as the “‘act.”’ 

7™Comment, 29 Rocky Mountain 
83, 85 (1956). 

* 61 Stat. 140, 29 USC Sec. 158(d)(4) (no resort 
to ‘strike or lockout" during 60-day notice 
period): 61 Stat. 153, 29 USC Sec. 173(c) (di- 
rector of Mediation Service to seek to induce 
parties to settle dispute peacefully without 
resort to ‘‘strike, lockout, or other coercion’’) 
61 Stat. 155, 29 USC Sec. 176 (appointment of 
board of inquiry by President when ‘‘threatened 
or actual strike or lockout’’ creates a national 
emergency): 61 Stat 155, 29 USC Sec. 178 
(power to enjoin ‘‘strike or lockout" in case 
of national emergency ) 


Law Review 








The authors are graduate assistants, 
New York State School of Industrial 
and Labor Relations, Cornell Univer- 
sity, Ithaca, New York. They wish to 
express their gratitude to Professor 
Jean T. McKelvey of the School of 
Industrial and Labor Relations, and 
to Professor Bertram F. Willcox of 
Cornell Law School for their help 
in the preparation of this paper. 





Since the enactment of the Wagner Act, 
many small employers have sought to band 
together into multiemployer associations in 
order to match the increased bargaining 
strength of unions—for example, the Inter- 
national Brotherhood of Teamsters, (There 
can be little doubt that the Congressional 
protection afforded to “concerted activities” 
and the imposition upon employers of a 
“duty to bargain” has increased the bargain- 
ing strength of unions.) On occasion some 
unions have sought to “whipsaw” the em- 
ployers in an attempt to gain the unions’ 
objectives.” The struck and unstruck mem- 
bers of multiemployer associations some- 
times react to whipsawing by locking out 
all of their employees. Thus, the question 
of employer interference with employee 
protected concerted activity is raised.” 


Question of Interference 


The important question is: How far does 
the right of employees to engage in con- 


certed activity go’ The Supreme Court has 
said: “Congress safeguarded the exercise 
of ‘concerted activities’ and expressly recog- 
nized the right to strike.” ” 

We are not concerned here 
strike activity;” rather, our concern is with 
the extent to which employers may “inter- 
fere” with /awful strike activity. Even law- 
ful strike activity will not be wholly protected 
from employer interference, for the NLRB 
and the courts have upheld an employer's 
right “to protect and continue his business 
by filling places left vacant by strikers.” “ 
Moreover, it has been ruled that an em- 
ployer is free to hire, lay off, or discharge 
any reason, provided that 
he does not “under cover of that right, 
intimidate or coerce [the] employees 
with respect to their self-organization and 
.’™ But “an employer 
employees, 


with idJlegal 


employees tor 


representation 

may not discriminate 
whether by discharge or lesser change in 
employment conditions or status, merely 
because employees have rights 
protected by the statute (Italics 
supplied.) 


against 


exercised 
15 


Lockout as Form of Interference 


concerning the 
NLRB and the 


consistently to 


In deciding questions 
legality of lockouts, the 
courts have endeavored 
balance the right of employees to engage 
in concerted activities against the right of 
employers to protect their businesses. 
Lockouts which involve efforts to frustrate 
union organization or to evade the duty to 
bargain are clearly illegal, for they are of 
a discriminatory nature, and the basic vice 








* The United States Supreme Court, in the 
Buffalo Linen case, cited at footnote 1, defined 
whipsawing as ‘‘the process of striking one at 
a time the employer members of a multi- 
employer association.’’ Whipsawing may, how- 
ever, be used just as effectively by a union in 
dealing with employers who do not bargain 
through an association. Thus, for our pur- 
poses, whipsawing is defined as ‘‘any attempt 
by a union to play off competing employers one 
against another, either by striking, threatening 
to strike, picketing, or engaging in other con- 
certed activities for the purpose of gaining a 
bargaining advantage."’ 

61 Stat. 140, 29 USC Sec. 157 (1947): ‘“‘Em- 
ployees shall have the right to self-organization, 
to form, join, or assist labor organizations, to 
bargain collectively through representatives of 
their own choosing, and to engage in other con- 
certed activities for the purpose of collective 
bargaining or other mutual aid or protection, 
and shall also have the right to refrain from 
any or all of such activities except to the extent 
that such right may be affected by an agree- 
ment requiring membership in a labor organiza- 
tion as a condition of employment as authorized 
in section 158(a)(3) ... ."’ 
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“It shall be an unfair labor practice for an 
employer—(1) to interfere with, restrain, or 
coerce employees in the exercise of the rights 
guaranteed in section 157... .”’ 

1 UAW v. O’Brien, 18 LABOR CASES ° 65,761, 
339 U. S. 454 (1950). 

2 For example, Allen-Bradley Local v. WERB, 
5 LaABorR CASES £ 51,135, 315 U. S. 740 (1942) 
(peace of the community threatened); UAW, 
AFL Local 232 v. WERB, 16 LABOR CASES 
© 64,992, 336 U. S. 245 (1949) (recurrent, inter- 
mittent strikes are neither protected nor pro- 
hibited by the act and are, thus, subject to 
state control). See also NLRB v. Perfect Circle 
Company, 12 LABOR CASES { 63,842, 162 F. (2d) 
566 (CCA-7, 1947). 

13NLRB v. Mackay Radio and Telegraph 
Company, 1 LABOR CASES ‘ 17,034, 304 U. S. 
333 (1938). 

4% NLRB v. Jones and Laughlin Steel Corpo- 
ration, 1 LABOR CASES © 17,017, 301 U. S. 1, 45446 
(1937). 

18 Betts Cadillac Olds, Inc., 
at p. 284. 


cited at footnote 2, 
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is not the lockout as such but the anti- 


union motive behind it.” 
are several cases in which the 
has been employed for reasons 
deemed lawful by the NLRB. Some of 
these have been called “economic” lock- 
outs. As the name implies, they are eco- 
nomically motivated and are independent 
of any intent to interfere with protected 
concerted activities of employees. These 
shutdowns are “sanctioned because [they 
are] deemed to be a response, not to the 
protected activities, but to their consequences.” “ 
Thus, shutdowns have been sanctioned by 
the Board when utilized to take advantage 
profitable business site;* 
needed repairs to company 
resulting from a decline in busi- 
ness orders;” instituted because of the un- 
profitable nature of a trucking operation;” 
used to avoid impractical operations where 
work stoppage threatens 


nature;” prompted by 


There 
lockout 


ot a more ac- 
tivated by 


facilities; 


2 


prospective 
to be of a recurrent 
a fear of a spoilage of raw materials;* em- 
ployed where a union refused to give as- 
surance of sufficient advance notice prior 
to striking as to allow repair work to be 
finished and returned to customers, rendering 
it economically imprudent for an employer 
to continue operations.” 


* For examples, see NLRB v. Norma Mining 


Corporation, 24 LABOR CASES ° 67,746, 206 F. 
(2d) 38 (CA4, 1953); NLRB v. Somerset 
Classics, Inc., 21 LABOR CASES ‘ 66,734, 193 F 
(2d) 613 (CA-2, 1952), cert. den., 3444 U. S 
816 (1952) (efforts to thwart union organiza- 
tion): NLRB v. Cape County Milling Company, 
8 LABOR CASES £ 62,013, 140 F. (2d) 543 (CCA-8, 
1944); Long Lake Lumber Company, 34 NLRB 
700 =6©°(1941), enforcement granted, 7 LABOR 
CASES * 61,810, 138 F. (2d) 363 (CCA-9, 1943) 
(efforts to discourage union membership): 
D. H. Holmes Company, 81 NLRB 753 (1949) 
(reprisal for actual concerted activity as op- 
posed to threatened concerted activity). 

% Meltzer, ‘‘Single-Employer and Multi-Em- 
ployer Lockouts Under the Taft-Hartley Act,"’ 
24 University of Chicago Law Review 70, 73 
(1956) 

' Brown-McLaren Manufacturing Company, 34 
NLRB 984 (1941). 

”% Lovuvorn, d.b.a. Georgia Twine and Cordage 
Company, 76 NLRB 84 (1948) 

2 Smith Cabinet Manufacturing 
1 NLRB 950 (1936). 

21 Walter Holm and Company, 87 NLRB 1169 
(1949). 

22 International Shoe Company, 93 NLRB 907 
(1951). 

23 Duluth Bottling Association, 
(1943). 

2+ Betts Cadillac Olds, Inc., cited at footnote 2 

25 Meltzer, work cited at footnote 17, at p. 72. 

26 Cases in which this has occurred are Morand 
Brothers Beverage Company, 91 NLRB 409 
(190): Leonard d.b.a. Davis Furniture Com- 
pany, 94 NLRB 279 (1951); and Buffalo Linen 
Supply Company, 109 NLRB 447 (1954). These 
will be discussed in greater detail below. 


Company, 


418 NLRB 1335 


Lockouts 


Somewhere between the illegal, antiunion 
motivated lockout and the lawful, eco- 
nomically motivated lockout is the “bar- 
gaining” lockout. This type of lockout has 
been distinguished as “an attempt, within 
the framework of collective bargaining, to 
checkmate the union’s power to strike.” * 
It is analogous in purpose to the strike and 
is instituted in an effort to improve the 
employer's bargaining power rather than to 
avoid the bargaining process. 

Closely allied with the bargaining lockout 
is the “defensive” lockout. The threat of 
whipsawing has seen the unstruck members 
of a multiemployer bargaining unit, when 
one of their group has been struck by a 
“deten 
against 


union, shutdown operations in a 
sive” lockout, claiming that a strike 
one employer is a strike against all.” 
The NLRB has been subjected to a great 
deal of criticism for attempting to distinguish 
between “bargaining” and “de- 
fensive” lockouts.” We agree that as a 
practical matter it is futile to endeavor to 
classify lockouts into rigid categories, But 
the Board has been unjustly criticized; it 
has never attempted to classify lockouts in 
The Board has merely fol- 
ot principle” which 
Cadillac Olds, Inc.™ 


economic,” 


such a manner, 
the “statement 
down in Betts 


lowed 
it laid 


77 See Meltzer, work cited at footnote 17, at 
p. 76, and Koretz, ‘‘Legality of the Lockout,” 
4 Syracuse Law Review 251 (1953) Koretz 
goes so far as to contend that there is little to 
be grained by an analysis in terms of distine- 
tion between ‘“‘antiunion’’ and ‘‘economic’’ pur 
poses He is of the opinion that employer 
antiunionism is seldom based upon purely philo- 
sophical grounds and that all antiunion actions 
are basically economic in motive 

** Case cited at footnote 2, at pp. 286-287 
“An employer is not prohibited from taking 
reasonable measures, including closing down his 
plant, where such measures are, under the 
circumstances, necessary for the avoidance of 
economic loss or business disruption attendant 
upon a strike This right may, under some 
circumstances, embrace the curtailment of op- 
erations before the precise moment the strike 
has occurred. The pedestrian need not wait to 
be struck before leaping for the curb The 
nature of the measures taken, the objective, the 
timing, the reality of the strike threat, the 
nature and extent of the anticipated disruption 
and the degree of resultant restriction on the 
effectiveness of the concerted activity, are all 
matters to be weighed in determining the rea- 
sonableness under the circumstances, and the 
ultimate legality, of the employer's action 
requirements may also vary from case to 
case , These are questions to be answered 
if and when they arise The application of 
broad principles involving the balancing of fac- 
tors whose weight, both absolutely and rela- 
tively, will vary according to the circumstances 
in which they occur, must necessarily await spe- 
cific cases.”’ 





In that case the Board set forth its criteria 
for determining a legitimate lockout, These 
criteria are: (1) the nature of the measures 
taken by the employer, (2) the objective of 
the lockout, (3) the timing of the lockout, 
(4) the reality of the strike threat, (5) the 
nature and extent of the economic hardship 
on the employer and (6) the degree of re- 
striction on the effectiveness of concerted 
activity. It is obvious that these criteria 
are highly interdependent, so that the 
legality of particular lockouts must depend 
upon an assessment of all the facts in each 
case. The Board has done no more than to 
effectuate one of the principal purposes of 
the act: to equalize the bargaining strength 
of employers and employees through pro- 
motion of the collective bargaining process. 
The task of administering the act has been 
delegated to the Board by Congress; it is 
not an easy task. 

Although the Board is the proper agency 
to make administrative judgments, the 
courts exercise an important review func- 
tion. While the courts, however, profess to 
do no more than to “review,” the result 
is often an infringement upon the “allowable 
area of the Board’s discretion.” *” For, when 
the courts agree with the Board, they claim 
the question is a matter for the Board’s 
“administrative competence.” On the other 
hand, when the courts disagree with the 
Board, they claim it has abused its discretion. 


Multiemployer Lockout as Defense 
Against Union Whipsawing Tactic 
Although many unions willingly accept 


multiemployer bargaining, they may some- 
times decline to bargain with an employer 


group whose membership includes all of the 
employers within a  competitive-product 
market area.” They do not want the em- 
ployer bargaining group to be coextensive 
with the employer competitive group, for 
this would deprive them of one of their 
most effective bargaining weapons—whip- 
sawing. In competitive markets where a 
union bargains with any employer group 
which does not include all competing em- 
ployers, the union can divide and conquer 
the employer opposition by splitting it along 
self-interest lines. Thus, a union may “bribe” 
some employers by permitting them to op- 
erate while other employers are struck, on 
the condition that they need only agree to 
the “pattern” settlement. In other instances 
“bribes” are unnecessary, for the union 
chooses the place for attack; the nonstruck 
employers are greatly relieved that they 
were not chosen to provide the opposition.” 

Whatever forms or devices these union 
tactics may take and regardless of the term 
used (“pattern bargaining,” “form contract 
bargaining” or “whipsawing”), the fact re- 
mains that many powerful unions impose 
unilateral terms upon small employers who, 
in turn, pass the increased costs on to the 
consumer. 

The pre-Eisenhower Board took the posi- 
tion that “defensive” lockouts, which were 
instituted to protect the employers from 
the whipsawing tactic described above, were 
illegal. Three circuit courts of appeals took 
issue with that Board’s position. 

The Seventh Circuit, in Morand,” re- 
manded the NLRB’s first decision® for a 
determination of fact. Whether or not the 
employers dealing with the union had ac- 


tually discharged their employees—which 





** ‘A statute expressive of such large public 
policy as that on which the National Labor 
Relations Board is based must be broadly 
phrased and carries with it the task of 
administrative application. There is an area 
plainly covered by the language of the Act and 
an area no less plainly without it. But in the 
nature of things Congress could not catalogue 
all the devices and stratagems for circumventing 
the policies of the Act. Nor could it define the 
whole gamut of remedies to effectuate these 
policies in an infinite variety of specific situa- 
tions. Congress met these difficulties by leaving 
the adaptation of means to end to the empiric 
process of administration. The exercise of the 
process was committed to the Board, subject to 
limited judicial review. Because the relation 
of remedy to policy is peculiarly a matter for 
administrative competence, courts must not 
enter the allowable area of the Board's discre- 
tion and must guard against the danger of 
sliding unconsciously from the narrow confines 
of law into the more spacious domain of policy. 
On the other hand, the power with which Con- 
gress invested the Board implies responsibility 
—the responsibility of exercising its judgment in 
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employing the statutory powers."’ (Phelps 
Dodge Corporation v. NLRB, 4 LABOR CASES 
{ 51,120, 313 U. S. 177, 194 (1941).) 

%* Jesse Carpenter, Employers’ Associations 
and Collective Bargaining in New York City 
(1950), at p. 65. 

Even where unions do bargain with employer 
groups covering a competitive area, they try 
to ‘‘whipsaw’’ within the employer group. A 
classic recent example of this tactic occurred 
when the International Association of Machin- 
ists (IAM) struck about ten of 159 employer 
members of the California Metal Trades Asso- 
ciation (CMTA) when a collective bargaining 
agreement between IAM and CMTA expired. 
With the exception of about 12 employers who 
withdrew from CMTA and signed up on the 
union’s terms, the nonstruck members retali- 
ated for this whipsawing strike by locking out 
their employees. 

* Carpenter, work 
pp. 191-205. 

33 Morand Brothers Beverage Company v. 
NLRB, 20 LaBor CASEs { 66,453, 190 F. (2d) 
576 (CA-7, 1951). 

%3 Cited at footnote 26. 


cited at footnote 30, at 
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the court considered to be an illegal action 
—or merely locked them out—which the 
court considered to be a legal action—was 
not clear in the record. The Board, upon 
remand," found substantial evidence that 
the employees were discharged. The court 
then affirmed the Board's decision.” 

The Ninth Circuit, in 
Company,” remanded the 
cision” for a determination of the 
position as to the legality of a “defensive” 
lockout. The Board ®™ declared the lockout 
to be unlawful, but the court, in its second 
reversed the Board holding that 
lockout was legal.” 
Circuit, in Spalding Avery 
’ reversed the Board's de- 
“de- 


Furniture 
first de- 
Soard’s 


Davis 


Joard’s 


decision, 
the “defensive” 

The Eighth 
Lumber Company," 
cision which declared the employers’ 
fensive” lockout to be illegal.” In Continental 
Baking Company," the same court denied 
enforcement of a Board ruling“ that a 
strike against one employer in a multiem- 
ployer bargaining unit, because of working 
conditions in a particular plant, did not 
justify sympathy lockouts by other mem- 
bers of the unit.“ 

The Eisenhower Board heralded a change 
in Board policy toward “defensive” lock- 
outs when Chairman Guy Farmer announced 
the Board’s decision not to appeal the ap- 
pellate court’s ruling in the second Davts 
Furniture case. He said that “the recon- 
stituted N. L. R. B. agrees with the U. S. 
Court of Appeals at San Francisco that it 
is not unlawful when the non-struck mem- 
bers of an employer association temporarily 
lay off employees to counteract ‘whipsaw- 
ing’ strike against one or two as- 
sociation members.” 


tactics 


Buffalo Linen Case 


The Linen and Credit Exchange, an as- 
sociation representing eight employers in 
the linen-supply business in and around 
Buffalo, New York, bargained on a multi- 
employer basis with the Teamsters Union 


3% 99 NLRB 1448 (1952). 


23 LABOR CASES ‘ 67,624, 204 F. (2d) 529 
(CA-7, 1953), cert. den., 346 U. S. 909 (1953). 

“ Leonard d.b.a. Davis Furniture Company € 
NLRB, 21 LABOR CASES ° 66,997, 197 F. (2d) 435 
(CA-9, 1952). 

* Cited at footnote 26 

* 100 NLRB 1016 (1952). 

3% 23 LABOR CASES * 67,689, 205 F 
(CA-9, 1953). 

” NLRB v. Spalding Avery Lumber Company, 
27 LABOR CASES © 69,106, 220 F. (2d) 673 (CA-8, 
1955) 

1103 NLRB 1516 (1953). 

“ NLRB v. Continental Baking Company, 27 
LABOR CASES * 69,107, 221 F. (2d) 427 (CA-8 
1955). 

104 NLRB 143 (1953). 


(2d) 355 


Lockouts 


representing the truck drivers employed by 
members of the exchange, The union and 
the exchange negotiated successive collective 
bargaining agreements for approximately 13 
years. Such were signed by 
the union and, individually, by the 
employers after majority approval by the 
members of the exchange and the union 
Sixty days before April 30, 1953, when such 
about to expire, the 
exchange of its desire 
change the 
negotiations 


agreements 
eight 


Was 
the 


an agreement 
union notified 
to open negotiations to 
ment. In March, 1953, 
menced and continued past the expiration 
date, but no agreement reached. On 
May 26, 1953, the union struck and picketed 
the premises of one member of the exchange 
—Frontier Linen Supply, Inc. The truck 
driver employees of the other seven members 
remained on the job. On the following day, 
the seven nonstruck employers laid off their 
truck drivers, after notifying the union that 
the lockout was begun because of the strike 
at Frontier, and advising it that the lockout 
would end if the union withdrew the picket 
line and ended the strike. A week later, 
an agreement was reached on a new 
tract and signed by the union and all mem- 
the exchange. At this time the 
employees of all exchange members re- 
turned to work. 

The union filed a complaint 
NLRB, charging that the lockout by 
seven employers interfered with employees’ 
rights guaranteed by Section 7, thereby 
violating Section 8(a)(1) and (3) of the 
act. The NLRB ruled that the employers’ 
action did not violate the act.“ The union 
petitioned the Second Circuit to set aside 


agree- 
com 


Was 


con- 


bers of 


with the 
the 


the Board’s order which dismissed its com- 
plaint. The court of appeals remanded the 
case to the Board, holding that the lockout 
constituted an unlawful interference with 
the employees’ right to engage in concerted 
activities.” On the United States 
Supreme Court upheld the Board and re- 
versed the Second Circuit.” 


review, 


“For a more detailed analysis of the above 
cases, see Jones, *‘The NLRB and the Multi- 
employer Unit,"’ 5 Labor Law Journal 34 (Janu- 
ary, 1954): Koretz, ‘‘Legality of the Lockout,’ 
cited at footnote 27: Koretz, ‘‘The Lockout Re- 
visited."" 7 Syracuse Law Review 263 (1956) 
Comment, cited at footnote 7, at p. 8&3: notes. 
3 Stanford Law Review 510 (1951), 20 University 
of Chicago Law Review 299 (1952), 50 North- 
western University Law Review 240 (1956), 42 
Virginia Law Review 684 (1956) 

* Cited at footnote 26 

* Truck Drivers Local 44 Teamsters v 
NLRB, 29 LABOR CASES ‘° 69.753, 23) F. (2d) 
110 (CA-2, 1956) 

* Cited at footnote 1 





The Court acknowledged that “there are 
circumstances in which employers may law- 
fully resort to the lockout as an economic 
weapon.” It also rejected the Second 
Circuit’s argument that Congressional in- 
action with respect to multiemployer bar- 
gaining was indicative of an intent to reserve 
the question for future legislation: “Rather, 
the compelling conclusion is that Congress 
intended ‘. . . to leave to the Board’s 
specialized judgment the inevitable questions 
concerning multi-employer bargaining bound 
to arise in the future’.” “ The Court strongly 
indicated that the problem of “balancing 
the conflicting legitimate interests” of small 
employers and large unions is one for the 
Board to resolve. Thus, the Supreme Court 
decided that, in “the circumstances of this 
case,” the “interest of sma/l employers in 
preserving multi-employer bargaining as a 
means of bargaining on an equal basis with 
a large union” (italics supplied) was greater 
than the interest of the union in preserving 
the whipsawing tactic as a means of bar- 
gaining. 

Explicit in the Court’s reasoning is the 
logic that small, competing employers need 
the protection of the lockout against the 
large, powerful Teamsters Union. But im- 
plicit in that reasoning is the logic that 
the bargaining demands of the union were 
unreasonable. One might easily question 
the wisdom of deciding such an issue merely 
upon the the relative size and 
monetary reserves of the disputants. Bar- 
gaining power depends not only upon the 
relative size of the parties, but also upon 
what is being bargained for.” The record 
does not show the nature of the issues in 
Buffalo Linen and, for all we know, the em- 
ployers may have been negotiating for a 


basis of 


wage decrease or some other terms equally 
injurious to the union members. The rea- 
sonable assumption, however, is that the 
demands of the union were for “more,” and 


The point 
courts 


it cannot be criticized for that. 
is that if the Board and the 
going to determine the legality of union and 
employer activities on the basis of “balancing 
conflicting interests,” they must consider 
not only the size of the opposing parties, 
but also the 3ut where 
the disparity 
obvious than 
and the courts will face a dilemma. 
there are no truly objective criteria to apply 
the decisions would neces- 


are 


issues in dispute 
in bargaining power is less 
in Buffalo Linen, the Board 
Since 


in such cases, 


sarily be akin to compulsory arbitration. 
The desirability of such a result is highly 
questionable. 

The Court correctly exercised its judicial 
prerogative to rule narrowly upon a ques- 
tion fraught with broad implications. But 
this, while sound judicial practice, is of 
limited value to a practitioner in the labor 
field. This is not by way of criticism, for 
it must be remembered that without the 
facts of a concrete controversy, decisions 
in the abstract are apt to blunder very badly. 
As the Court lias previously said, “penumbral 
area[s] can be rendered progressively clear 
only by the course of litigation.”” The 
“penumbral area” of the lockout, unfortu- 
nately, is quite large. 

Although the decision sanctioned a lock- 
out, the Court, in condemned the 
whipsawing tactic more than it blessed the 
In any case, One must not assume 


effect, 


lockout. 
that all whipsawing strikes conducted against 
multiemployer bargaining units are left un- 
protected by the act or that all lockouts by 
employers bargaining in multiemployer units 
are lawful. It was fairly simple for the 
Board and the Court to balance the 
flicting interests in the instant case. In 
a highly competitive field where small em- 
plovers are struck, one at a time, it is 
obvious that a large and powerful union 
has an unfair advantage if the employers 
are denied the lockout as a defense. If the 
task of the Board, however, is to decide 
individual cases on the basis of the legitimate 
interests of the parties, the task will become 
more difficult as the legitimate interests of 
the parties become more obscure. 


con- 


For example, if the employers in a multi- 
employer bargaining unit are not “highly 
competitive” but only “mildly competitive,” 
will the “defensive” lockout be law ful? 
How competitive does a multiemployer bar- 
gaining unit have to be before it is eligible 
to use the lockout weapon? If the unit is 
composed of powerful employers, bargain- 
ing with a weak union, will the rule hold? 
Would the basic steel producers, associated 
in a unit which bargains with the “Steel- 
workers,” be justified in locking out their 
employees if one of them should be struck? 
If one employer-member of a multiemplover 
unit cuts his wages—thus forcing the other 
employers to follow suit or to suffer a com- 
petitive disadvantage—may a union be justi- 
fied in striking the wage-cutter, without all 
employees in the unit being subject to the 





bes The Court here quoted a portion of Judge 
Waterman's dissent in Buffalo Linen, cited at 
footnote 46. 
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lockout? Perhaps these hypothetical ex- 
amples are a trifle strained. But it must be 
remembered that the test of lockout legality 
is to depend, in a particular case, upon what 
the Board considers to be a correct balance 
of conflicting interests. 


Impact of Lockout 
on Multiemployer Bargaining 


There can be no doubt that the Supreme 
Court's decision in Buffalo Linen has strength- 
ened the power of those small employers 
who bargain in multiemployer units. Per- 
haps this newly acquired power will mo- 
tivate employers to join existing units or to 
organize new units. But what about unions? 
Will some of them find that the advantages 
ot multiemployer bargaining are now out- 
weighed by the disadvantages, especially 
since all whipsawing is not now protected 
by the act? If so, will they refuse to enter 
such relationships? It seems likely that, in 
some situations, unions may prefer to retain 
single-employer bargaining. If this be the 
case, will these unions be compelled to bar- 
gain on a multiemployer basis if the em- 
ployers desire such bargaining, even though 
of multiemployer bargaining is 
If the answer is will 
desirable? These questions 


a history 
not present? 
the 


deserve some consideration. 


“ves,” 


results be 


Unions and employers have always been 
alert to the multiemployer 
bargaining, 
terms of employment, the ease of negotiating 
and administering agreements, the equali- 
zation of competition, the protection afforded 
from rival unionism, and the reduction of 
strikes have made such relationships mutu- 
ally satisfactory. In addition, unions had 
also been aware of the powerful whipsawing 
tactic and the Board’s position with regard 


advantages of 
The uniformity of wages and 


161 Stat. 140, 29 USC Sec. 159(b) (1947) 
‘The Board shall decide in each case whether, 
in order to assure to employees the fullest 
freedom in exercising the rights guaranteed 
by this subchapter, the unit appropriate for 
the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or 
subdivision thereof: Provided, That the Board 
shall not (1) decide that any unit is appropriate 
for such purposes if such unit includes both 
professional employees and employees who are 
not professional employees unless a majority 
of such professional employees vote for inclu- 
sion in such unit: or (2) decide that any craft 
unit is inappropriate for such purposes on the 
ground that a different unit has been estab- 
lished by a prior Board determination, unless a 
majority of the employees in the proposed 
craft unit vote against separate representation 
or (3) decide that any unit is appropriate for 
such purposes if it includes, together with other 
employees, any individual employed as a guard 


Lockouts 


to the “defensive” lockout. In fact, unions 
have had little to bargaining with 
multiemployer units. 


fensive” lockout 


lose in 
But now that the “de- 
seems to be “privileged,” 
the effectiveness of the whipsawing tactic 
would be weakened. Therefore, 
some unions preter single-employer 


bargaining. 


severely 
may 


Let us assume that a powerful union— 
on the verge of entering a bargaining re- 
lationship with a group of small employers 
whose contracts expire at the time 
changes its policy and insists upon single- 
Assume also that the 
employers have agreed to bargain only on 
Let us further assume that 
Waiting uired by the 


with the union still insisting 


salle 
employer bargaining. 


a group basis 
the 60-day 
act has expired, 
on single-employer bargaining and the em- 
adamant in their demand 
for group bargaining. The union strikes one 
of this employer group in order fo weaken 

ir bargaining position. The employers 
react to this strike by locking out their 
claiming that a 
against all and that the lock- 
ut is a “defensive” measure, taken to pre- 
stability of their bargaining unit 


period req 


pl vers equally 


employees, strike against 


one 1s a strike 


serve the 


Untair labor practice charges are filed by 
violations of Section 


act. (Concur- 


the union, alleging 
8(a)(1), (3) and (5) of the 
rently, the employers charge the union with 
violating Section 8(b)(3). Both parties 
profess to be bargaining in “good faith.” 
Since there had been no prior determination 
by the Board of the “appropriate unit,” the 
Board this first. Ir 
determining the appropriateness of a ut 
the Board is limited by the provisos of Se« 
tion 9(b) and (c)(5) Aside from 
limitations, it exercises full discretion 


must decide question 


the ¢ 
The 


will, 


unit the Board considers “appropriate” * 


of course, depend upon several criteria 
to enforce against employees and other persons 
rules to protect property of the employer or to 
protect the safety of persons on the employer's 
premises: but no labor organization shall be 
certified as the representative of employees in 
a bargaining unit of guards if such organiza- 
tion admits to membership, or is affiliated di- 
rectly or indirectly with an organization which 
admits to membership, employees other than 
guards 

61 Stat. 140, 29 USC Sec 
“In determining whether a 
for the purposes specified in 
the extent to which the employees 
ganized shall not be controlling 

52*There is nothing in the statute 
quires that the unit for bargaining be 
appropriate unit, or the ultimate unit, or the 
most appropriate unit; the Act requires only 
that the unit be appropriate.’ (Morand 
Brothers Beverage Company, cited at foot- 
note 26.) 


159(¢c)(5) (1947) 
unit is appropriate 
subsection (b) 
have or- 


which re- 
the only 
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Among these are (1) the mutuality or simi- 
larity of employee interests, (2) the history 
of collective bargaining, (3) the extent of 
union organization, (4) the desires of the 
employees, (5) the nature of the operations 
in the industry and (6) the purposes and 
intent of the act. Each of these criteria is 
important, although no one is controlling. 

Although the situation we have posed is 
hypothetical, its realities are apparent. We 
are not so presumptuous as to predict how 
the Board would rule, but rather how we 
think it should rule. One need not be clair- 
voyant to see that unions often attempt to 
whipsaw small employers who seek to 
strengthen their position through multiem- 
ployer bargaining. That the result of such 
action, if successful, would be inequitable 
must be obvious. Small employers are en- 
titled to an effective defense against the 
divisive effects of the whipsawing tactic. 

In the Buffalo Linen case, the court of 
appeals rejected the argument that em- 
ployer solidarity justified the lockout, on 
the ground that the strike constituted a 
withdrawal by the union from the multi- 
employer bargaining unit.” Thus, the court 
contended that the Board should give the 
same freedom of withdrawal to unions as 
has been accorded to individual employers. 
This issue was not decided by the Board 
or the United States Supreme Court, because 
the facts clearly demonstrated that the union 
continued to bargain with the association 
until an agreement was signed. However, 
the issue of mutual freedom of withdrawal 
remains to be decided. 

The policy of the NLRB is that “what- 
ever an employer’s previous policy or prac- 
tice may have been, there is no question as 
to the principle that the employer may 
properly withdraw from an existing multi- 
employer unit, provided it clearly evinces at 
an appropriate time its intention of pur- 
suing an individual course of action.” An 
“appropriate time” for withdrawal is when 
a contract is not in effect.” In requiring 
“an individual course of action,” the Board 
insists that employers cannot retain the 
advantages of multiemployer bargaining 
while pretending to bargain on a single- 
employer basis.” 

On the other hand, a union bargaining 
with a multiemployer unit may not with- 


draw from that unit if the withdrawal would 
“disrupt the multiemployer unit.”” In the 
first Morand case,” the court of appeals held 
that when employers are allowed to with- 
draw, unions should also be free to with- 
draw. But the court insisted that where 
employers were bound to the multiemployer 
unit, by contract or otherwise, the union 
could not strike less than the whole unit 
without committing an unfair labor practice. 


Thus, although neither the Board nor the 
courts have squarely faced the problem ot 
deciding whether or not unions may perma- 
nently withdraw trom multiemployer bar- 
gaining units when these units no longer 
serve their self-interest, it seems likely that 
employer opposition would be sufficient to 
block union withdrawal.” 


Member Styles argued vigorously, in his 
dissent in'Continental Baking Company,” that 
employees should be accorded the same 
freedom of withdrawal as employers. He 
contended that “if the Board is to make 
multi-employer bargaining a one way street, 
with employers, but not employees, free to 
shift to single-employer bargaining as soon 
bargaining ceases to serve their 
interest, the only multi-employer groups 
which will tend to survive will be those 
peculiarly advantageous to employers and, 
by the same token, peculiarly disadvantageous 


as joint 


to unions.” 


Although this argument is superficially 
plausible, it completely ignores the nature 
and purpose of multiemployer bargaining. 
First, employers are not free to bargain on 
an individual basis with employees if their 
employees choose collective bargaining. 
Hence, employers may also choose to bar- 
gain “collectively” to protect their interests 
as long as they do not unduly interfere with 
employee concerted activities. 


Second, the only unions which survive are 
“those peculiarly advantageous to” em- 
ployees “and, by the same token, peculiarly 
disadvantageous to” employers. 


Third, the employers most likely to with- 
draw from the unit are those who can least 
afford the consequences of a strike.” Most 
often, they are operating in a highly com- 
petitive market, where a strike would result 
in a loss of customers who might never be 
regained. A union rarely attempts a direct 





53 See case cited at footnote 46. 

% York Transfer and Storage Company, 107 
NLRB 139 (1953). 

5 W. S. Ponton of New Jersey, Inc., 93 NLRB 
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5 Grand Rapids Fuel Company, 107 
1402 (1954). 
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attack upon a united employer group. Its 
Strategy is to attack indirectly by inducing 
the weakest employers to secede from their 
group, one by one, until the remaining em- 
ployers are left demoralized and helpless.” 
Thus, in situations where the union compels 
employers to abandon the multiemployer 
unit through sheer economic force, the 
union cannot complain. When there is no 
direct attempt by the union to sever em- 
ployers from the unit—but the employers 
defect merely to serve their self-interest— 
it is argued that the employers remaining 
in the unit are placed in a precarious posi- 
tion, especially if they are resisting demands 
on which the withdrawn employers have 
settled. If the business is highly competitive 
and the remaining employers are struck, no 
doubt they will lose customers to the em- 
ployers who have settled. If the union is 
displeased with the employer's 
perhaps it, too, has a legitimate complaint. 
While recognizing that employer withdrawal 
defeats the effectiveness of multiemployer 
bargaining and is detrimental to others who 
have a real interest in maintaining it, never- 
theless it must be remembered that an em- 
ployvers’ association is a voluntary organization. 
compelled to join 


secessi m, 


Employers cannot be 
a multiemployer bargaining association nor 
can they be forced to maintain membership 
in it. Nor is it likely that 
curity agreements” would be 
lawful if used to compel employers to join 
or retain membership in bargaining associ- 
ations, If such compulsions were attempted 
there might be some agitation for “right 
to run your business” laws. Multiemployer 
bargaining units will continue to be formed 
and will remain effective as long as em- 
ployers recognize that group bargaining is 
more advantageous for them than is in- 
dividual bargaining. 


“association se- 
considered 


Finally, the argument for mutual freedom 
of withdrawal from multiemployer bargain- 
ing rests on an assumption that “self-deter- 
mination” for employees is of the same 
nature as “self-determination” for employers. 
When the reasons underlying “self-determi- 
nation” for each party are examined, the 
argument for equal withdrawal rights has 
no force. 

The 
were examined above; we now turn to an 
analysis of the reasons for union withdrawal. 
In most multiemployer bargaining units, the 
employees in the unit belong to the same 
local union or to the same national or inter- 
national union. Z/t ts not, therefore, a question 


reasons for employer withdrawal 


of employee withdrawal, but rather one of 
union withdrawal. When the question is 
posed as to why a union wishes to withdraw 
revert to single-employer bargaining, 
seems to be that the 


and 
the foremost reason 
union wants to play one employer against 
another—that is, !t wants to whipsaw. This 
objective does not outweigh the many ad- 
vantages which accrue to unions, employers 
and the public from multiemployer bargain- 
ing. For instance, would it be sensible pub- 
lic policy to allow the Teamsters Union in 
the Buffalo Linen case™ to whipsaw the em- 
ployers merely union had 
chosen to withdraw permanently from the 
multiemployer unit? 


because the 


This is not to say that instances may not 
arise where a union may be justified in 
withdrawing trom a multiemployer unit. If 
the United Automobile Workers, for ex- 
ample, bargain voluntarily on a 
multiemployer with Ford, General 
Motors and Chrysler, it might not be real- 
istic to force continued bargaining on that 


were to 
basis 


basis. 


We do not 
unions should be forced into, or 
to withdraw from, multiemployer bargaining 
merely because employers may desire it. We 
simply suggest that after a careful appraisal of 
the Board 


that, in all 
forbidden 


contend cases, 


all the circumstances in each case, 
and the courts should consider the fact that 
perhaps “collective bargaining” for employers 
is quite as valid in terms of the objectives 
of the collective bargaining for 


employees. 


act, as is 


Lockout as Corollary of Strike 


Aside from the proposition that the lock- 
out may lawfully be used as a defense against 
the whipsawing tactic in multiemplover bar- 
gaining, the question remains “whether as a 
general proposition, the employer lockout 
is the corollary of the employees’ statutory 
right to strike.” Because the question was 
not presented directly in the Buffalo Linen 
case, the United States Supreme Court de- 
clined to pass upon it. 

While, under the 
were considered to be the 
strikes, they were—even then—not strictly 
analogous. Although the common law never 
doubted the employers’ right to out, 
it quite often limited the employees’ right 
to strike. Employers, as a rule, do not take 
the initiative in labor disputes. They main- 
tain the status quo with regard to employ- 


common law, lockouts 


counterpart ot 


lock 


ment terms; customarily it is the union 
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which originates such dramatic action as the 
strike. Employers ordinarily pose as “help- 
less maidens” who are being ravished by 
unions. This role assists in arousing public 
support for their position. So, for the most 
part, it is not “good public relations” for 
employers to take the offensive and lock out 
their employees. If an employer decides 
that a “lockout” is necessary, he may simply 
provoke the employees into striking. Hence, 
the lockout should not be perceived as the 
corollary of the strike if this means that 
the lockout is a weapon as necessary to the 
as the strike is to the union. We 
that the legal status of 
the lockout today is closer to the common 
law concept than at any time since the 
enactment of the Wagner Act. 


employer 
submit, however, 


The Wagner Act was conceived at a time 
when most employees were virtually help- 
less to resist unilateral action by employers 
in decreeing the terms of employment. But, 
even then, not a// employees were defense- 
less and in need of governmental protection. 
Nevertheless, the Wagner Act assumed that 
all covered employees needed equal protec- 
tion. As the act was applied to specific 
cases, it soon became apparent that not all 
employees needed the same degree of pro- 
tection from employer interference. It be- 
came equally apparent, as unions grew in 
size and number, that perhaps some em- 
ployers required protection from overly 
zealous unions. 

The pressing need for “balancing con- 
flicting interests” was met early by the 
NLRB and the courts. Not long after 
the United States Supreme Court upheld the 
constitutionality of the Wagner Act,” it 
decided that economic strikers could law- 
fully be replaced, even though this meant 
employer “interference” with protected 
activity.” Instances could be cited ad in- 
finitum where the Board 
“balanced the conflicting interests” 
ployers and employees. By 1947, Congress 
viewed the scales as again being unbalanced; 
this attitude finally culminated in the pas- 
Taft-Hartley Act. 


3oard 


and the courts 


of em- 


sage of the 

Since Taft-Hartley, the and the 
courts have continued to endeavor to “bal- 
ance conflicting interests,” although they 
have received something less than unani- 
mous support. Lest some be misled, we do 


not believe those responsible for interpret- 
ing and administering the act are infallible. 
Too often, however, these tribunals have 
been taken to task for not promulgating uni- 
versal rules and for not classifying lawful and 
unlawful actions into well-defined categories. 


Those who contend that the lockout is the 
legal corollary of the strike completely ig- 
nore the realities of labor relations and the 
diversity of collective bargaining structures 
procedures. They argue from the 


and 
because the right to strike is 


premise that, 


not absolute but is limited by union unfair 
labor practices—and by the right of em- 
ployers to replace economic strikers, to sub- 


contract work and to use “free speech” 
—that, therefore, the lockout should now be 
granted to employers as an additional bar- 
gaining weapon. They neglect to mention 
that such employer weapons are not abso- 
lute rights either. In their haste to ration- 
alize their argument, they forget that the 
lockout cannot be adopted as an absolute 
employer right. Finally, their argument 
omits the fact that employers retain unilateral 
control over the terms of employment, and 
may even change these terms when an im- 
passe is reached in bargaining.” In any 
event, the employer should have to demon- 
strate that his unilateral control over em- 
ployment terms is not sufficient to protect 
his legitimate interests. 

To illustrate, let us examine the problem 
of the interplay of the Betts Cadillac prin- 
ciple and Section 8(d)(4) of the act.” In 
the Betts Cadillac doctrine, to review, the 
Soard laid down a set of criteria with which 
to measure the legality of an employer's 
lockout action. If, in the circumstances of 
a particular case, the Board felt that eco- 
nomic and other considerations were “un- 
usual,” it might condone the lockout. Section 
8(d)(4), on the other hand, imposes a pro- 
hibition upon strike or lockout action for a 
minimum period of 60 days prior to the 
expiration of a collective bargaining agree- 
ment. The basic purpose of this section is 
to stabilize the bargaining relationship dur- 
ing the negotiating period, for the parties 
must continue the terms of their agreement 
in “full force and effect” during that period. 
While the requirements of this section are 
explicit, the Board has ruled that circum- 
stances may warrant a compromise of the 
8(d)(4) rule. 





*4 Case cited at footnote 14. 
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In the Mastro Plastics case,* the Board 
held that Section 8(d), “viewed in its en- 
tirety,” could not condemn a strike occurring 
during the 60-day period which had been 
precipitated by an employer’s unfair labor 
practice, notwithstanding a “no-strike” clause 
in the agreement. Moreover, the Board con- 
tended that Congress intended Section 8(d) 
“to prevent the use of economic pressures 
such as strikes and lockouts for reasons 
connected with contract negotiations a 
We think that an analogy may well be 
drawn between the Mastro Plastics “unfair 
labor practice strike” and a case in which 
an employer locked out his employees dur- 
prohibited 60-day period due to 
It might be just 
order to 


ing the 
“unusual” circumstances. 
as reasonable for the Board—in 
effectuate the purposes of the act—to hold 
such a lockout privileged. 

The American Brake Shoe case,” recently 
decided by the Board, involved the legality 
of a and almost 
presented the Board with the Betts Cadillac- 
8(d)(4) interplay problem. In this case the 
employer, faced with the possibility of a 
strike, began transferring production to its 
other plants about four weeks prior to the 
expiration of the then-current agreement. 
This transfer caused employees to be laid 
off at the plant involved in the negotiations. 
On the last working day prior to the expira- 
tion of the contract, those employees re- 
maining at work were laid off and the plant 


single-employer lockout 


Was closed down. 

The Board found that the actions of the 
employer interfered with the rights guar- 
anteed to the employ ees under Section 7 of 
the act, thereby violating Section 8(a)(1). 
\lso, the Board held that employer’s con- 
duct was discriminatory within the mean- 
ing of Section 8(a)(3) and constituted a 
refusal to bargain in good faith in violation 
of Section 8(a)(5). 

In concluding that this lockout was a vio- 
lation of the act, the Board distinguished 
this case from Betts Cadillac and other similar 
cases involving unusual circumstances wherein 
the employer was “justified in closing down 
his plant to avoid unusual operative prob- 
lems or economic losses over and beyond 
the ordinary loss of business . attendant 
upon any strike.” The Board rejected the 
employer's contention “that an employer, 
to avoid losses incidental to an anticipated 
strike, may curtail operations and lay off 


employees as a consequence of their lawful 


union activities in bargaining, without 
violating the Act. The Board has never 
adopted the broad principle thus stated by 
the Employer.” ™ 

A fear of the possibility of a strike could 
not be substituted for “the reality of the 
threat of a strike” as justification for the 
lockout: 

“In Betts Cadillac Oldsmobile and 
similar cases, unlike the instant 
shutdowns which were found justifiable oc- 
curred only after extensive bargaining had 
taken place, indeed, up to the point where 
the anticipated strike could have occurred 
In all of them, either one or 
conditions existed. 


other 


Case, 


momentarily. 
both of the following 
There was an actual threat of strike con- 
veyed to the employer or strike action had 
already been taken in part against the em 
ployer or other employers allied in collective 
bargaining. In the instant however, 
the Respondent announced its course of ac- 
tion at the first bargaining session where it 
had no more reason to believe that the par- 


case, 


ties’ negotiations would result in disagree- 
ment and an ultimate strike than in a meeting 


of the 


minds.” * 

The Board also ruled: 

“Under these circumstances, we conclude 

that the Respondent did not act because of 

any real threat of strike but that it restorted 

to the shutdown with its attendant layoffs 

merely to avoid the possibility of a strike, 
. and that layoffs so motivated cannot be 

justified in law.” * 

“even as 

upon 


Moreover, the Board said that, 
suming that the Respondent did act 
such a strike threat, its interest in avoidin;z 
losses or disruption in this case cannot be 
regarded as paramount in importance to the 
employee rights infringed by the Respond- 
ent in protecting that interest.” (Italics 
supplied.) In cases where a lockout 
deemed lawtul, the Board the em- 
ployer’s action “accelerated the normal con- 
sequences of a strike,” here the 
employer merely transferred its production 
to its other plants, thus eliminating the pos- 
would be incurred by 


was 


said, 


whereas 


sible losses which 
effective strike action. 

In short, the Board did not find that the 
employer's lockout, which in part fell within 
the prohibited 60-day period, satisfied its 
Betts Cadillac criteria: 





® Mastro Plastics Corporation, 103 NLRB 511 
(1953), enforcement granted, 26 LABOR CASES 
€ 68.584, 214 F. (2d) 462 (CA-2, 1954), aff'd, 
29 LABOR CASES ° 69,779, 350 U. S. 270 (1956). 

* At p. 518. 
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7116 NLRB 820 (1956) 
™ At pp. 826-827 

* At p. 829 

3 At p. 831 

7* At p. 829 





“By placing the bargaining negotiations 
from their start under the shadow of an 
imminent shutdown and by beginning to ef- 
fectuate the discriminatory shutdown when 
28 days still remained for negotiations be- 
fore expiration of the existing contract, the 
Respondent . [created an] unwarranted 
and illegal pressure and created an atmos- 
phere in which the ‘free opportunity for 
negotiation’ contemplated by the Act 
did not exist. The Respondent’s conduct 
therefore constituted refusals to bargain... 
within the meaning of Section 8(a)(5) and 
(1) of the Act.”™ 

Thus, the Board felt that it was not 
necessary to rule upon the question of 
whether or not the employer had fully complied 
with the provisions of Section 8(d)(4) and 
thereby violated Section 8(a)(5).% But its 
decision, because of this, met with criticism: 
“While the Board’s result is defensible, 
its Opinion is open to question because it did 
not clearly identify or squarely face the 
complex of difficulties which resulted from 
the interplay of Section 8(d)(4) and the 
Betts Cadillac Olds principle.” ™ 


It will be seen that this criticism could 
perhaps be more aptly ap; ‘ied to the court’s 
decision in this case. 

The Seventh Circuit, upon review, found 
no merit in the contentions of the Board, 
and reversed its decision.” Once again the 
question of whether a lockout may lawfully 
be used to exert bargaining pressure was 
deliberately avoided, for, in the words of the 
court, it was “necessary to dispose of a 
problem sensitive in its nature.” Rather 
than be “faced with the rather vexing prob- 
lem of determining under the circumstances 
here presented, whether a shutdown by an 
employer for the purpose of exerting bar- 
gaining pressure is a corollary of the em- 
ployees’ admittedly protected right to strike,” 
the court saw its role in this case as that of 
determining whether “the findings of the 
Board are supported by substantial evi- 
dence.” ® (Note how the court euphemizes 
the lockout by calling it a “shutdown.”) 


Now, no one can deny that any act which 
an employer takes to reduce the effective- 
ness of an anticipated or actual strike must 
necessarily exert bargaining pressure on 
the union. Hence, the contention that there 


is a distinction between a_ lockout  in- 
tended to exert bargaining pressure on a 
union and a shutdown intended to alleviate 
the economic difficulties of an employer is 
a distinction without a difference. It would 
be just as reasonable to assert that strikes 
are sometimes intended to protect the eco- 
nomic interests of employees while others 
are intended to exert bargaining pressures 
on employers. 

After finding that the “lockout” was not 
intended to exert bargaining pressure but 
was resorted to because of operational and 
economic difficulties, the court examined the 
criteria set forth in Betts Cadillac. 

It held: “The first problem is whether, 
from past and existing circumstances, peti- 
tioner was reasonably justified in fearing a 
strike . "(Italics supplied.) Thus 
in examining “the reality of the strike 
threat,” the court relied upon the overruled 
trial examiner’s “expertise” in concluding 
that the Board's finding with respect to this 
criterion was not supported by substantial 
evidence. It chose to ignore the fact that 
the Board had accused the trial examiner 
of oversimplifying and extending the doc- 
trine of unusual circumstances propounded 
in Betts Cadillac. Its use of the word “fear- 
ing” stands in marked contrast to this ad- 
monition: 

“Instead of considering, for example, the 
reality of the threat of a strike under the 
circumstances of this case, the Trial Ex- 
aminer substituted a concept of fear of the 
possibility of a strike.”™ (Italics supplied.) 

The court also considered the criterion 
of “the nature and extent of the anticipated 
disruption” of the employer’s business, also 
sometimes referred to as “economic and 
operational problems.” It stated: “There 
is substantial evidence to support the con- 
clusion that there would . . . be an ir- 
reparable loss directly attributable to the 
work ... in process, and that permanent 
loss of business would result.” Hence, the 
court held “that the imminent probability of 


a permanent loss of business was sufficient 
justification for petitioner’s defensive action 
within the purview of the doctrine estab- 


lished by the Board... .” In other words, 
the probability of a permanent loss of busi- 


(Continued on page 96) 





® At p. 833. 

7% In a footnote, at p. 835 of the opinion, the 
Board said: ‘‘In view of our decision herein, 
we do not reach and therefore do not deter- 
mine whether, in laying off its employees and 
shutting down, the Respondent failed to comply 
with the requirements of Section 8(d) of the 
Act and thereby violated Section 8(a)(5).’’ 
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1957). 

7 At p. 492. 

% At p. 493. 

51 Case cited at footnote 70, at p. 827. 

52 Case cited at footnote 78, at p. 494. 
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Recognition-Organizational Picketing 
and Right-to-Work Laws 


By BERNARD D. MELTZER 





This article holds that recognition picketing is incompatible with 
the principles of free choice embodied in our national labor policy 


and should be unlawful. 


Organizational picketing should be treated 


in the same light as recognition picketing, as their differences are 


merely verbal. 


A discussion of the Curtis case and the problems of 


the closed shop and right-to-work laws and their import follows. 





RECURRING PROBLEM of policy is 
‘Xthe reconciliation of the interests of 
individuals and those of groups which are 
tavored by the law because they meet, or at 
least are thought to meet, important social 
needs. It is this problem which underlies 
the controversy about the two topics which 
I have been asked to discuss—(1) recogni- 
tion and organizational picketing, and (2) 
the so-called “right-to-work” laws. Accord- 
ingly, before turning to these topics, I want 
briefly to remind you of the general frame- 
work for reconciling group and individual 
interests which has been embodied in our 
national labor policy. 

The Wagner Act, closely following the 
analogy of political elections, embodied the 
principle of tree choice by the individual 
employee and the principle of majority rule. 
It also provided for the establishment of 
election machinery for determining the em- 
ployees’ uncoerced preferences with respect 
to representation. The Taft-Hartley Act, 
without disturbing those provisions, made 
it plain that the principle of free choice 
meant that the right to reject a bargaining 
representative was entitled to the same re- 
spect as the right to select one. The Taft- 
Hartley Act, like the Wagner Act, entitles 
a union to bargaining rights only if it has 
the uncoerced support of a majority of the 
In a Board-conducted 


employees in the unit. 
of those voting is in 


election, a majority 
general entitled to speak for the entire unit. 

The bargaining agent, under the majority 
rule principle, has broad and exclusive au- 
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thority in negotiating the terms and con- 
ditions of employment. The employer must 
bargain with the representative and with no 
one else. The interests of the individual and 
of smaller groups within a bargaining unit 
are thus subordinated to, and may be sacri- 
ficed to, the interests of the entire group, 
subject only to the representative’s duty of 
fair representation of all employees, union 
and unit. (This duty, 
incidentally, is not easy to enforce in the 
forms of discrimination 


non-union, in the 


absence of blatant 
such as that based on race.) 


Although the statutory scheme involves 
a limitation on the freedom of a dissenting 
minority, this limitation seems justifiable on 
two grounds: First, it is necessary for or- 
derly collective bargaining, which has im- 
portant values. Secondly, the requirement 
that the bargaining agent have the support 
of the uncoerced majority makes his au- 
thority consistent with the 
cepted principle that the 

political or private groups should depend on 
the consent by a majority of those governed. 


generally ac- 
government of 


There are those who would repudiate the 


requirement of majority support on the 
ground that a union, at least if it represents 
segment of an industry, is 
entitled to the 
I find this argument 
First it 
ignores the fact that the value of collective 
both to the 


the employees depends on consent, by the 
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a substantial 
automatically worker's al 
legiance and support 
unacceptable for several reasons 
and to 


bargaining enterprise 
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employees affected, to the bargaining agent's 
role and to the agreement he has negotiated. 
Majority support, although it is not sufficient, 
is generally necessary, for such consent. For 
the purpose of determining the existence of 
such support, the “industry” is an abstrac- 
tion far removed from the employee's inter- 
est, Which is generally centered in the plant 
or the enterprise which employs him. Ac- 
cordingly, the plant or the enterprise and 
not the industry appears in general to be 
the largest unit which can be appropriately 
used in determining whether the necessary 
majority support exists. Secondly, the use 
of the smallest possible unit, consistent with 
orderly and stable collective bargaining, 
will minimize the need for subordinating 
the preferences of large and concentrated 
minorities to the requirements of majority 
rule. Minimizing the coercion of such mi- 
norities is still an important value in our 
society, despite the expansion of institutional 
arrangements which promote the subordi- 
nation of the interests of individuals and 
minorities to those of larger groups. For 
these reasons, I believe that the architects 
of the federal policy were wise in rejecting 
the notion that unions, like the state, are 
entitled to any automatic allegiance. 


When we move from the statute to the 
real world, we are confronted with familiar 
and controversial union organizing tech- 
niques which appear inconsistent with the 
basic philosophy of both the Wagner Act 
and the Taft-Hartley Act. I refer, of course, 
to recognition picketing and to its close rela- 
tive, if not its transparently disguised twin, 
organizational picketing. 

An appraisal of such picketing requires a 
judgment about the underlying purpose or 
purposes involved. This judgment is, in 
turn, complicated because such purposes may 
vary with the individual situation. Never- 
theless, the following generalized and fa- 
miliar description seems reasonably valid: 

Picketing is an attempt to isolate the 
employer from his suppliers, his customers, 
and his employees. Although it involves 
communication, its primary significance is 
not as argument appealing to reason but 
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as an instrument of economic pressure. The 


severity of that pressure will vary from 


case to case. It will depend on the allies of 
the picketing union, the sympathies of the 
employer's employees, the sentiments and 


fears of his customers, the location of his 
premises, and a host of other factors. But 
one aspect of picketing is relatively con- 
stant; it is designed to exert the maximum 
economic pressure on the employer and, 
directly or indirectly, on his employees. 

Where a union which lacks majority sup- 
port pickets for immediate recognition, and 
the Taft-Hartley Act or similar state legis- 
lation is applicable, it is almost certain that 
the picketing is designed (1) to cause the 
employer to violate the statute by recog- 
nizing the union despite its lack of majority 
support; (2) to force the employer to coerce 
the neutral or anti-union employees to join 
the union, again in violation of the statute; 
and (3) to force the employees to join to 
avoid the obvious danger to their jobs or 
earnings resulting from the losses suffered 
by the enterprise. The picketing may, as 
we will see later, also have other objectives, 
but such objectives supplement, rather than 
supersede, those just described. 


When the union placard reads “join us” 
and the union urges that it is only organiz- 
ing and that it doesn’t want recognition until 
it has “persuaded” a majority of the em- 
ployees, is the situation any different? Since 
organizational picketing inflicts the same 
kind of economic damage as recognition 
picketing, the pressure on the employer 
to disregard, or to coerce his employees’ 
preferences, is the same, and the pressure 
on his employees to surrender their prefer- 
ences for their jobs, is also the same. There 
may, of course, be skepticism about the 
union’s disclaimer of any interest in immedi- 
ate recognition in view of the trouble, the 
expense, and the commitment of union pres- 
tige which is involved in maintaining a 
picket line. 

Even if the union’s disclaimer is accepted 
at face value, two disturbing considerations 
remain: First, the coercive aspects of such 
picketing necessarily involve a threat to the 
employees’ free choice; secondly, alternative 
and non-coercive organizational devices exist 
and are protected by the federal statute 
although there is naturally controversy as 
to both the content and the administration 
of the statute. Under the foregoing circum- 
stances, does the union’s future interest in 
recognition justify the threat to free choice 
and the economic loss which organizational! 
picketing presently entails? 
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There are four principal arguments in 
support of such picketing, arguments which 
I do not find persuasive, either singly or in 
combination, where union-organization en- 
joys the protection of the Taft-Hartley Act 
or similar protection under state statutes. 


(1) The first argument, that peaceful or- 
ganizational picketing has the constitutional 
protection of free speech, has been outmoded 
by a sensible shift in doctrine by the Su- 
preme Court. The Vogt case,’ decided last 
term, held that where there is a reasonable 
basis for concluding that picketing was de- 
signed to coerce the employer into inter- 
fering with free choice by the employees, 
a state injunction against such picketing is 
consistent with the protection of free speech 
embodied in the Fourteenth Amendment. 
The l’ogt case thus appears to dispose of 
the question undecided in the Gazzam case, 
namely, whether, for free speech purposes, 
organizational picketing should receive more 
protection than recognition picketing. 


(2) The second argument is that 
union employees, if they get less than union- 
ized employees, are undermining union 
standards, and if they get as much or more, 
benefit from union activities but are free 
riders. I find that both aspects of this argu- 
ment unpersuasive. If the employees get 
less, they ought to be ripe for non-coercive 
organization. If they get as much or more, 
it does not follow that they are free-riders. 
The ‘forces which govern wage determi- 
nation are too complex to warrant that easy 
assumption. In many situations, a forceful 
argument can be made that organization has 
not raised wages in the organized, let alone, 
the unorganized area. But whatever the 
truth here, the acceptance of so expansive 
a free-rider concept would flatly repudiate 
the desirable principle that uncoerced ma- 
jority support in an appropriate unit is a 
condition of recognition. 

| 


The -third argument has 
advanced by Professor Cox of the Harvard 


non- 


been recently 


Law School.” In essence it is that the pri- 
mary significance of picketing is not as eco- 
nomic coercion but as a demonstration of 
union power which offsets the unorganized 
employees fear of running counter to his 
employer’s wishes. Accordingly, Professor 
Cox concludes, a vote after picketing may be 
a more reliable poll than a vote without com- 
Professor Cox 


peting pressures. suggests, 


however, that a union which has lost a Board- 


1 International Brotherhood of Teamsters 


v. 
Vogt, 32 LABOR CASES { 70,770, 354 U. S. 254 
(1957). 
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conducted election should not be privileged 
to continue organizational picketing. 

I find this reasoning subject to three prin- 
cipal difficulties. First, an employer, who ts 
being squeezed by picketing, may not deter 
recognition until an election. His early sur- 
render may, for practical purposes, foreclose 
any test by the ballot rather than make such 
test more reliable. Secondly, the pressure on 
employees which organizational (or recog- 
nition) picketing necessarily involves cannot, 
in the nature of things, be nicely adjusted 
sO as just to offset the employees’ fear of 
Picketing pressure may in 
employee 


their employer. 
fact be so strong as to destroy 
free choice. In any event, pressure on em- 
ployees as a means of protecting their free 
choice seems anomalous to me. It’s like 
saying that a fellow applying for a job as 
your bodyguard is privileged to show his 
muscle by cracking you on the jaw. 
Secondly, the picture of the cowed and 
be overdrawn for 
many regions in 
that the statutory 
including elections, are 
old and presumably, 
Indeed, it we accept 


fearful employee 
many 
the United 
protections, 
over 20 
increasingly tamiliar 
the full implications of the 
fearful employee, it is not easy to see why 
the picketing should end with an election 
which the union loses. It could be argued 
that a reliable poll may require continuous 
picketing until next election, to offset em- 
ployvees’ fears of their employer, which pre 


may 
industries and for 
States, now 
secret 
years are, 


image of the 


sumably have been increased by the union 
weakness reflected in a losing election 
The third and most important difficulty 
with Professor Cox’s position involves his 
unspoken appraisal of the four sets of com 
peting interests involved. First, there is the 
interest in organization on the part of thos 
employees who remain fearful despite com 
prehensive statutory protections, including 


Secondly, there is the inter- 


a secret ballot. 
est of the unionized sector in expanding its 
influence, an interest which, however, is not 
entitled to much weight under a statut 
stressing uncoerced majority support in an 
appropriate unit. Thirdly, there is the op 
posing interest of those employees who are 
statutory rights 
lawtul 
without 


not afraid to exercise their 
Finally, there is the interest of the 
employer. Protessor Cox assumes, 
telling us why, that the interest of the fear 
union in organi 


othe T 


ful employees and of the 


zation should prevail over the two 


2 Building Service Union v. Gazzam, 18 LABOR 
CASES ‘ 65,764, 339 U. S. 532, 539-40 (1950) 

3 Cox, ‘Some Current Problems in Labor Law 
An Appraisal," 35 LRRM 48, 55-57 (1954) 
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competing interests. I find this value judg- 
ment highly dubious. 


The final argument 
recognition picketing is related to the 
argument advanced by Professor Cox. It em- 
phasizes that many employers do not obey 
the law, and that, they are often able to 
nullify employee free choice by unfair labor 
practices which cannot be proved or which 
even if proved and ultimately remedied by 
the Board nevertheless succeed in frustrat- 
ing legitimate organizational attempts. 


for organizational- 


It is, I believe, fair to assume that most 
unorganized employers want to stay that 
way. Furthermore, the inherent limitations 
of the law, as well as bad administration, 
permit some employers, by unlawful co- 
ercion, to deny to unions the bargaining 
status which they would have otherwise 
achieved. But these considerations, trouble- 
some as they are, do not warrant the indis- 
criminate use of coercive picketing against 
lawful as well as lawless employers and 
their employees. The law attempts to sur- 
round non-coercive organizational efforts 
with comprehensive protection. Although 
the law in this area, as in other important 
areas, is necessarily imperfect, such imper- 
fections do not justify coercive self-help. 
We would give short shrift to an employer 
who sought to justify reprisals against inno- 
cent employees on the ground that some 
employees acting for a union had used tac- 
tics which were coercive but which could 
not be proved to be so. It is not clear to 
me why an essentially similar argument in- 
voked to support coercive picketing is more 
persuasive. Coercive self-help to rectify the 
inherent limitations of the law is a doubtful 
and dangerous expedient. The acceptance 
of such limitations, until the law is changed, 
is plainly one of the conditions of an orderly 
society. 

The acceptance of such imperfections is, I 
believe, also necessary for orderly and stable 
collective bargaining. The adjustments re- 
quired when a plant is first organized are 
especially difficult for all concerned. The 
difficulties are increased when the union 
lacks majority support as it often will if an 
employer grants recognition merely because 
he wants to be rid of picketing, “organi- 
zational” or recognition. In opposing the 
closed shop, Samuel Gompers and Louis 
Brandeis among other friends of the union 
movement, warned that a healthy labor 
movement and stable relationships within a 
plant could be jeopardized by union com- 


pulsion. These warnings are, I believe, rele- 
vant here. 

The recent disclosures by the McClellan 
Committee point to additional dangers. Co- 
ercive picketing, actual or threatened, has 
been the weapon of the shake-down artist, 
who will forego organization for the right 
price. Such tactics, unfortunately but in- 
evitably, endanger the good name and the 
legally recognized privileges of decent as 
well as corrupt union leadership. Organi- 
zation from the top by the employer also 
invites the sweetheart contract by which 
unscrupulous employers and so-called union 
leaders sell the men out under soft contracts 
which, however, often include the union- 
shop and check-off provisions. 

Extortion in this context is made a fed 
eral crime for both the employer and the 
“union leader” by Section 302 of the Tait- 
Hartley Act. Furthermore, the sweetheart 
contract made with a union lacking majority 
support may be nullified by the Board. But 
in the absence of a rival union, recourse to 
the law is discouraged by the union-employer 
solid front. In any event, these perversions 
of picketing and collective bargaining will 
be facilitated so long as employers are sub- 
ject to the threat of organizational or recog- 
nition picketing and the law and unions 
sanction its use. 

What I have that 
recognition picketing is incompatible with 
the basic and desirable principle of free 
choice embodied in our national labor policy 
and should not be lawful. It suggests also 
that organizational picketing, although some- 
what more defensible, involves substantially 
similar difficulties. Furthermore, any dif- 
ference between the two forms of picketing 
is essentially verbal and is too tenuous a 
basis for different legal treatment. Accord- 
ingly, my suggestion is that both forms of 
picketing by a unton which lacks majority 
support and which enjoys the basic pro- 
tections granted by the Taft-Hartley Act 
should be unlawful. 


said so tar suggests 


The basic analysis which I have submitted 
was accepted, in part, by the NLRB in the 
recent Curtis Brothers decision.” In that 
case the Board, rejecting earlier precedents, 
held that “recognition picketing” by a union 
immediately after it had lost an election was 
a violation of the Taft-Hartley Act. I lack 
the time for an extended analysis of the 
decision but you may be interested in the 
following high points: (1) Four members of 
the five man Board looked beyond the union 





*5 CCH Labor Law Reports (4th Ed.), 


f 54,943, 119 NLRB 33 (1957). 
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placards to determine whether the picket- 
ing involved was to be treated as recog- 
nition picketing. (2) Three members of the 
Board indicated that the decision would be 
extended to minority picketing for recog- 
nition and, indeed, to any other technique, 
such as untair lists or the instigation of 
consumer’s boycotts, which interferes with 
the employees’ free choice, regardless of 
whether an election had taken place. These 
three, however, reserved judgment on or- 
ganizational picketing. (3) A concurring 
member (Jenkins) declared that the de- 
cision was confined to the situation where 
picketing continued after the 
union had lost an election. (4) Member 
Murdock, dissenting, urged that neither 
recognition nor organizational picketing be- 
fore or after an election should be declared 
unlawful but went on to say that recog- 
nition and organizational picketing are in- 


recognition 


distinguishable. 

Before the Curtis decision, Secretary Mitchell 
had indicated that he would recommend 
federal legislation prohibiting recognition 
picketing but not organizational picketing. 
If the Board pushes the Curtis reasoning to 
its logical conclusion and proscribes organi- 
zational picketing the Secretary may be 
somewhat embarrassed. He may be forced 
either to abandon his essential by verbal 
distinction or to press for legislation which 
would enlarge, rather than narrow, legally 
permissible picketing. 


On the state level, the problem is domi- 
nated for the present by the interplay of 
the Supreme Court’s pre-emption doctrine 
and the NLRB’s refusal, for budgetary and 
other reasons, fully to exercise its statutory 
jurisdiction. Under the Court’s doctrine, the 
states, by virtue of the Taft-Hartley Act, 
may not enjoin peacetul picketing or other 
non-violent union techniques directed at an 
enterprise which is subject to the Board's 
statutory jurisdiction, 1. e. an enterprise which 
“affects” interstate commerce. But the Board 
will not take jurisdiction over all such enter- 
it will in general exercise its juris- 
enterprise meets 


prises; 
diction 
certain tests of size, which are rough meas- 
1 effect on interstate 
existence of 
Board, even 


only where the 
substantial 
Nevertheless, the 
jurisdiction by the 


ures of a 
commerce. 
statutory 

though it is not 
states from restraining peaceful picketing. 
The net result is one which makes a lawyer 
speaking to laymen somewhat uncomfort- 
Peaceful picketing, which falls with- 
in the Board's theoretical but unexercised 
jurisdiction can not be directly restrained 


exercised, precludes the 


able. 
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even though state and federal law each 
separately recognizes that injunctive relief 
would be appropriate. 

Plainly, this no-man’s land requires ac- 
tion, which could take one of two forms 
(1) The Board could expand the area in 
which it actually exercised its statutory 
jurisdiction. Chairman Leedom has _ indi- 
cated that the Board will take such action, 
the resulting increase in the General Coun- 
sel’s and the Board’s work-load would pre 
sumably require increased appropriations by 
Congress. (2) Congress by legislation could 
modify the preemption doctrine so as to 
revive state authority, at least in the area 
where the national Board refuses to act. 


Pending such a modification of the pre- 
emption doctrine state law can furnish in- 
junctive relief against peaceful picketing 
only to an ill-defined and narrow category 
of businesses, those which do not “affect” 
interstate commerce. 

I do not mean to imply that the narrow 
scope for state action is an argument against 
state legislation. Quite to the contrary; the 
small enterprises which may be found by 
the courts not to “affect commerce,” 
their employees are particularly vulnerable 


2 and 
to picketing pressures and are particularly 
in need of legislative protection. 

employers 
with 


hand, smaller 


easier to get 


other 
find it 
reprisals against employees 


On the 
probably 
discriminatory 
for union activity. The principal deficiency, 


away 


and in my view, the decisive deficiency, of 
H. B. 702, which was defeated in the last 
session of the Illinois Assembly, 
failure to provide for protection 
such discrimination. H. B. 702 prohibited 
minority picketing whether for recognition 
It provided for elections, 
down criteria to 
tailed 


Was Its 
against 


or organization, 
although it failed to lay 
unit determination. It 
to indicate whether such determinations 
were to be judicially reviewable. But its 
fundamental defect failure to pro- 
vide any protection 
pro-union employees or against other em 


govern also 


was Its 
against discharges of 
ployer conduct which ts at least as destruc- 
tive of employee free choice as the picketing 
which the Bill would have outlawed. Such 
protection seems to me to be a necessary 
part of any anti-picketing legislation. | 
recognize that this would mean that Illinois 
would have to face all of the tough prob 
lems involved in writing a comprehensive 
labor act and the expense of administering 
believe, however, that 
could 


legislation. | 
which 


such 
! 


$* 1 


on the 


Wis 
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legislation, draw 


experience of Other states, such as 





consin and New York, would be desirable. 
During the discussion period, I will be glad 
to explore methods for achieving the maxi- 
mum possible agreement between labor and 
management on the content of such an act. 


In the time which remains, I want to turn 
to the controversy about arrangements com- 
pelling employees to belong to or to give 
financial support to unions and about the 
so-called right-to-work laws which would 
forbid such arrangements. I say “so-called” 
because such laws plainly do not give 
anyone a right to work and because their ex- 
ponents are generally silent about restric- 
tions on occupational choice unless such 
restrictions flow from arrangements favored 
by unions. 

The controversy is so often confused by 
imprecise rhetoric that it may be worth while 
to differentiate the three principal arrange- 
ments involved. First, there is the closed 
shop, under which the employer may hire 
and retain in his employ only employees 
who are, and remain, members of the union 
involved. Secondly, there is the traditional 
union shop, which permits the hiring of non- 
union employees, but which requires them 
to join the union within a specified period 
and which also makes continued employ- 
ment dependent on retention of membership. 
Finally there is the “Taft-Hartley” union 
shop. Under that statute, as amended, a 
union which has majority support in the 
unit and which has satisfied certain proce- 
dural requirements may enter into an agree- 
ment requiring all employees involved to pay 
uniform dues and assessments within thirty 
days after their employment. The statute, 
however, confers on the states the authority 
to prohibit even this limited arrangement 

The closed shop plainly confers great 
powers on the union and imposes corre- 
sponding limitations on the freedom of both 
the employer and his employees, present 
and prospective. The dependence .of em- 
ployment on union membership prevents 
management, despite its responsibilities, from 
hiring those whom it considers most quali- 
fied; only union members are eligible. This 
dependence also restricts the occupational 
choices of members of the labor force who 
are denied membership in the union involved 
or who are unwilling to accept such mem- 
bership. The closed shop thus empowers 
the union to determine how many and who 
shall work in the enterprises involved, which 
may comprise substantially all of the com- 
petitors in an industry or an area. Even 
the state has refrained from seeking such 
powers in time of peace, except in special 
areas such as the public utility field. 
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Opportunity and incentive for each 
of our people to develop his talents 
fully and realize his highest capabili- 
ties .. . may be a matter of survival. 

—AMillard Cass 





The substantial powers conferred by the 
closed shop can be, and have been, used 
for purposes which are incompatible with 
the generally accepted values of our society. 
For example, the closed shop can be, and 
has been, used for private extortion schemes 
whereby those in control of admissions to 
the union impose stiff entrance fees on 
those who want to enter a trade. It can 
be, and has been, used to implement dis- 
crimination based on race, creed, or sex, as 
well as arrangements for making certain 
jobs hereditary. It can be, and has been, 
used to create or to intensify labor short- 
ages, thereby facilitating the exploitation of 
consumers and of other workers, who are 
forced into less attractive occupations. These 
consequences, it is true, presuppose that the 
closed shop is coupled with the wholly or 
partially closed union, and this combination 
has been subjected to judicial limitations in 
some jurisdictions which generally sanction 
the closed shop. Such limitations raise the 
question of whether the evils of the closed 
shop could be remedied by regulation with- 
out curtailing the benefits which it allegedly 
creates—a question which I will mention 
again later on. 


Although I have referred to the monopoly 
dangers of the closed shop, I want to note 
the danger of exaggerating them. The closed 
shop is probably more significant as a re- 
flection, than as a cause, of union power. 
Generally, where a union is strong enough 
to obtain a closed shop over a substantial 
segment of an industry or over a significant 
number of competitors in a local market, it 
is also strong enough to inflate the wage 
scale without recourse to the closed shop. 
“Unduly high wages” indirectly result in the 
restriction of entry into occupations which 
can be achieved directly by the closed shop 
Nevertheless, the direct control over the 
number of entrants conferred by the closed 
shop facilitates both the restriction of entry 
and exaction of high rates on behalf of 
those permitted by the union to engage in 
a particular occupation. 

Even though such permission has been 
granted, it can be withdrawn since under a 
closed shop contract 
from the union forfeit their jobs. As a 


employees expelled 
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result, such a contract vests the union with 
far-reaching control over its members’ activ- 
ities on and off the job. This power may 
be, and has been, used to discipline not only 
wildeat-strikers and strike-breakers, but also 
members who are critical of union policies 
or of corruption by union officials or who 
refrain from paying assessments to support 
union legislative proposals which they per- 
sonally oppose. 


The foregoing criticisms of the 
shop have been met by a defense which 
rests on the following principal grounds: 


(1) The gives the 
needed and desirable security against anti- 
union attacks by employers, disruptive fac- 
tionalism within the union’s own ranks, and 
rival As a result, the 
“responsible” both in 
workers 


cl sed 


shop union 


closed 


raids by unions. 
union 


its demands 


can be more 
and in disciplining 
who engage in activities, such as wildcat 
strikes, which are inconsistent with plant 
discipline and orderly collective bargaining. 


(2) It permits the union to see to it that 
employees have the skills necessary for the 
jobs involved. 


(3) It makes possible an adjustment ot 
the supply of workers to the “need for them.” 


(4) Most unions have used their powers 
“responsibly”; some employers have, indeed, 
tound those powers useful in promoting 
plant discipline and stability. 


I find these arguments unpersuasive as 
to unions which enjoy the protection con- 
ferred by the Taft-Hartley Act or similar 
protection under state law. Despite the 
inherent imperfections of such legal protec- 
tions, they present a substantial obstacle to 
union-busting techniques on the part ot 
employers and represent, in the main, a rea- 
sonable balance between free employee 
choice and stability for the bargaining rep- 
To the extent that changes in 
the details of such protective regulation are 


required, they should be effected within the 


resentative. 


general regulatory framework and scarcely 
justify the closed shop. 


Nor is the closed shop necessary to insure 
either proper skill or discipline on the part 
ot employees. As the 
ployer, if he is not unduly restricted by the 
the 
take 


And even if an occasional employer 


to discipline, em- 


union, has in most cases incentive as 


well as the authority to appropriate 
action 
should wish help from the union, his de- 
should not be 


the union’s, in view of 


sires more controlling than 


the other interests 
the employer's self- 


involved. Similarly, 


Recognition-Organizational Picketing 


interest can generally be relied on to insure 
employees of requisite skill. Where, how- 
ever, the public interest requires additional 
control, the appropriate remedy would ap- 
pear to be regulation by politically respon- 
sible authority rather than by private groups 
This point is equally applicable to regulation 
of the supply of particular workers 


Finally, neither experience nor analysis 
supports the view that “union responsibility” 
can be relied on to avoid abuse of the broad 
authority granted by the closed shop. This 
authority is too closely related to the union's 
power interests and its drive for maximizing 
the gains of its members to be kept in check 
by an amorphous concept of responsibility 
which, except in a small and _ ill-defined 
category of cases, is not backed up by legal 
sanctions. We have not, in general, relied 
on “employer responsibility” or the “corpo- 
rate curb business conduct 
Which threatens important interests. There 
is no reason for being more sanguine about 
the effectiveness of “union responsibility.” 


conscience t 


Other students of the problem have been 
equally distrustful of 
in an area which invites exploitation of the 
public and = tyranny individual 
ployers. But they have urged that regula 
tion rather than prohibition, is the answer. 
Although I lack the time to argue the point, 
I believe that regulation would 
quately protect the 
if it in substance denied the powers flowing 
It seems to me 
directly by 


This sugges 


union self-regulation 


over em- 


such ac 


interests involved only 


from the closed shop more 


efficient to deny such 


pow Ts 
proscribing that arrangement 


tion is, however, subject to a qualification, 


which | will develop in a moment 


This traditional union shop does not re 


quire membership as a condition of 
but does require employees to 


union 
hire, yon the 
union within a specified period atter they are 
emploved, and to 
thereatter This arrangement 


does not limit the emplover’s right to 


retain their membership 
theoretically 
select 
gentler 


Never 


em 


my mucl 


rmOses a 


his ¢€ mployvec s and 


restriction on oc 
r the 
hig! 


theless, if 


ployees nd if it 


are 


unions will exercise their expu 


after entry, emplovers will be 


hire new employees without 
circumstances, the 


Under such 


closed shop by 


unlikely, however, th; this 


theoretical danger h 


would be the another name 


It seems 
as been ¢ al l 
the mass production 

tional 


has 


union shop 


used to achieve indirect 





hiring process. And in other industries, 
there has been little occasion to resort to 
such indirection since generally, although 
not always, both the closed shop and the 
traditional union shop have been legal or 
illegal. 

Even if the danger of indirect control 
over hiring is dismissed as imaginary, the 
traditional union shop suffers from the 
objection that it gives the union far-reaching 
power over the lives of the employees after 
they have been employed. This is true 
because their continued employment is de- 
pendent upon their continued membership 
in the union. Some unions have established 
internal procedures designed to prevent 
abuses of this power, and the courts have 
sought to subject it to a concept of due 
process. But the possibilities for substantial 
abuses which remain suggest that the tradi- 
tional union shop, like the closed shop, 
should remain illegal—provided that the 
protections of the Taft-Hartley Act, or 
similar protections, are in effect. 

This proviso is an important one. In the 
absence of such protection of organizational 
interests, the employer is privileged to frus- 
trate the employees’ free choice by tactics 
that are a chapter of our history. 
Under such circumstances, the argument 
that the arrangements we have examined 
are necessary for union security are appeal- 
ing despite the fact that such arrangements 
may be used to exploit the public and to 
tyrannize the employees. 


sorry 


There is another qualification on my posi- 
tion concerning the closed and _ traditional 
union shop. If enterprises in particular 
industries or in any given labor market 
were evenly divided between open shops 
and closed shops, I doubt that there would 
be any case for prohibiting either the closed, 
or union, shop. Under such circumstances, 
the monopoly problem associated with the 
closed shop would be obviated by competi- 
tive pressures from open shops. Workers, 
moreover, could pick the closed or the 
open shop according to their individual 
preferences. The existence of these alter- 
natives and the discipline of competition 
would justify state abstention from the regu- 
lation of the terms of collective bargaining 
agreements. But this diversity of employ- 
ment opportunities is not sufficiently wide- 
spread to make this qualification relevant to 
current problems of labor policy. 

The Taft-Hartley-union shop, unlike the 
two other arrangements, conditions employ- 
ment, not on continued union membership, 
but only on financial support of the bar- 
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gaining agent. This is a significant differ- 
ence because it operates to minimize limi- 
tations both on the employer’s freedom to 
select his employees and on the employees’ 
personal freedom. It also limits the need 
for state interference in the union’s internal 
affairs. 

I shall not spell out the competing argu- 
ments concerning the desirability or prohib- 
iting even this limited form of compulsion. 
You probably have heard them all. I will 
merely describe the basis for my conclusion 
that the Taft-Hartley union shop is a rea- 
sonable compromise, which should not be 
superseded by the enactment of so-called 
right to work laws. As I develop my posi- 
tion, you will notice that abstract arguments 
about the right to join or to stay out of 
associations seem to me less persuasive than 
judgments about the distinctive character 
of the community which we call the bar- 
gaining unit and about the prerequisites for 
orderly collective bargaining. 

We have already that 
majority rule principle the bargaining rep- 
exclusive bargaining au- 
thority, subject, however, to a duty to 
represent all members of the unit fairly. 
It is that principle which involves the 
fundamental limitation on the freedom of 
the dissenting minority in the organized 
plant—a limitation more drastic than that 
imposed by the share-the-cost principle of 
the Taft-Hartley Act. This fundamental 
limitation is tolerable because majority rule 
is necessary for stable and orderly collective 
collective bargaining has 
important values which the community 
wishes to preserve. The continuing au- 
thority and responsibility of the bargaining 
agent with respect to all members of the 
unit, justifies, I believe, the requirement that 
all of them should pay a fair share of the 
cost. It is unreal to require the represen- 
tative to treat all members of the unit fairly 
and at the same time to free the non-union 
minority from any financial responsibility. 
More concretely, it is unreal to require the 
union as bargaining agent to process the 
grievances of non-union employees, some- 
times at considerable expense, and to pro- 
tect their interests in collective bargaining, 
while freeing them from any financial obli- 
gation. Such a result is not justified by the 
general argument that the right to associa- 
tion includes the right to withdraw or to 
withhold financial support. The union as 
bargaining agent is not like the ordinary 
association from which a member can depart 
at will. The anti-union or non-union em- 
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Collective Bargaining— 
Institutional and Statutory Setting 


By MARY L. DOOLEY 





The Taft-Hartley Act extended government regulation farther into 
the procedures and content of collective bargaining. The author 
notes that the objectives of maintaining industrial peace and of 
protecting the rights of employers, individuals and the public 
were deemed as important as those concerning unions. She states 
that any immediate legislative revisions in favor of labor unions 
appear unlikely because of the current Congressional hearings and 
certain proposals for closer supervision of fringe-benefit funds. 
The author is a professor at Milton College, Milton, Wisconsin. 





> YLLECTIVE bargaining forms the 
4 cornerstone for our national labor policy. 
Private enterprise has usually rejected over- 
all compulsions as incompatible with demo- 
cratic processes except in wartime. During 
the national emergencies of World Wars | 
and II, the National War Labor Board ini- 
tiated mandatory controls and resolved dis- 
putes over existing provisions of collective 
bargaining agreements. Governmental inter- 
vention occurred only after the parties 
failed to reach agreement by themselves. 
Terms of collective bargaining agreements 
were sometimes dictated by government, 
so they were not the result of free collective 
between the parties and, oc- 


bargaining 
contradictions of contractual 


casionally, 
terms occurred, 

Alfred Marshall recognized collective bar- 
gaining processes in his first book when he 
stated that “there is much to be «gained 
from all movements which tend to bring 
employers face to face with employees, to 
talk over peacefully the economic and moral 
grounds of any claims that may be ad- 
this is the work of Boards of 
1 


vanced: 
Conciliation.” 


used the term in 


Beatrice Potter Webb 
her book on British cooperatives,’ as did 
Terence V. Powderly, Knights of Labor 
leader, in his autobiography.’ 


Professor Selig Perlman believes that 


collective bargaining not only raises wages 
and conditions, but 
is a way to elevate inferior social classes to 


improves employment 


higher echelons in politics, legislation, court 
government administration, re- 


and 


litigation, 
education propaganda. It 1s 


and 


ligion, 


nominalist, and concrete, 


builds discipline in organization as it trains 


pragmatic 


leadership and gains equal rights.‘ 


\ statutory definition of collective bar- 
gaining, applicable to both employers and 
was attempted in 8(d), 
Title I, amended National Labor Relations 
Act, which stated that “to bargain col- 


lectively is the performance of the mutual 


unions, Section 


obligation of the employer and the repre- 


sentative of the employees to meet at rea- 
sonable times and confer in good faith with 
other terms 


respect to wages, hours, and 


and conditions of employment 





1 Alfred A. Marshall and Mary Paley Mar- 
shall, The Economics of Industry (London, 
Macmillan & Company, 1879), p. 213. 

2? Beatrice Potter Webb, The Cooperative 
Movement in Great Britain (London, Swan, 
Sonnenschein & Company, 1891), p. 217. 


Collective Bargaining 


’ Terence V. Powderly, The Path I Trod (New 
York, Columbia University Press, 1940), p. 310 

*Selig Perlman, ‘“‘Collective Bargaining,”’ 184 
Annals of the American Academy of Political 
and Social Science 164 (March, 1936) 

5 Pub. L. 101, 80th Cong., Ch. 120, Ist Sess 
Tit. I, Sec. 101 
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Embryo Stages 


Despite largely hostile judicial attitudes and 
organized opposition of employers, a firm 
view developed before World War I that 
workers deserved the right to organize 
unions without employer interference. In 
1894, the United States Strike Commission, 
investigating causes of the Pullman strike, 
criticized judicial attitudes and urged em- 
ployers to recognize and bargain with labor 
groups. Eight years later, the industrial 
commission report to Congress ridiculed 
the idea of losing individual freedom in a 
system of collective agreements and stressed 
their effectiveness in promoting industrial 
peace.® 

Another federal commission found that the 
anthracite coal strike involved union recog- 
nition and stated that “the more ‘ 
recognition given ... a union, the 
more businesslike and responsible it be- 
comes, and its more intelligent, conserva- 
tive, and responsible members come to the 
front . If the employer 
[discourages] the union, he need not be 
surprised if more radically inclined mem- 
bers are frequently heard.” 

Reporting to Congress in 1915, three em- 
ployer members of the commission on 
industrial relations filed a separate report 
saying that the majority report unfairly 
blamed employers for industrial unrest and 
forgot labor’s responsibility. But they con- 
ceded that “labor has had many grievances, 
and it is justified in organizing 
and spreading organization . .. to 
protect itself against exploitation and op- 
pression.” * 

These reports characterize a new spirit 
prevailing after 1910. In politics the Bull 
Moose campaign of Theodore Roosevelt 
and Woodrow Wilson’s New Freedom em- 
erged. When Wilson became President, his 
ideas influenced legislation. The tariff was 
cut; currency and banking reforms were 
initiated ; antitrust laws were further bolstered 
by the Federal Trade Commission and 
Clayton Acts. Sections 6 and 20 of the 
Clayton Act,* requested by organized labor, 
exempted labor unions from antitrust pros- 
ecution but, unfortunately, they did not 
nullify federal common law precedents and 


Sherman Antitrust Act” cases, which con- 
tinued to retard growth of the labor move- 
ment. 


World War | Union Growth 


Organized labor was aided by the Wilson 
Administration and the emotional pitch of 
a war fought to make the world “safe for 
democracy.” Wider profit margins and war- 
time labor shortages made employers more 
willing to give higher wages. American 
Federation of Labor (AFL) affiliates en- 
larged their prestige and won new members 
by successful strikes. Employers and gov- 
ernment agencies made concessions to labor 
unions to assure cooperation in increasing 
industrial output. 

Wartime labor policies of the federal gov- 
ernment encouraged unions. Governmental 
intervention in labor relations appeared 
necessary in 1917 to prevent labor disputes 
impeding war-material production. 
President Wilson named a War Labor 
Conference Board, headed by former Presi- 
dent William Howard Taft and Frank P. 
Walsh as cochairmen. This board recom- 
mended creating a National War Labor 
Board to promulgate the idea that “the right 
of workers to organize in trade unions and 
to bargain collectively, through chosen 
representatives, is recognized and affirmed. 
This right shall not be denied, abridged, or 
interfered with by the employers in any 
manner....”™ 

The National War Labor Board and other 
governmental agencies vigorously enforced 
this policy. In several cases the government 
seized and operated plants of companies 
persisting in antiunion tactics in defiance 
of National War Labor Board orders. For 
the first time the right to organize and bar- 
gain collectively received effective govern- 
mental protection. After the war the concept 
was abandoned, except for the transporta- 
tion industry. It was reiterated in 1933 in 
the National Industrial Recovery Act 
(NIRA),” and two years later became part 
of the Wagner Act, technically called the 
National Labor Relations Act (NLRA).® 

Favorable economic conditions and gov- 
ernmental policies from 1914 to 1920 helped 
to swell trade union membership by nearly 


from 





®H. Doc. 380, 57th Cong., Ist Sess. (1902), 
p. 844. 

7 Anthracite Coal Srike Commission Report, 
S. Doc. 6, 58th Cong., Special Sess. (1903), p. 63. 

8’ Commission on Industrial Relations, Final 
Report, S. Doc. 415, 64th Cong., Ist Sess. (1915), 
Vol. 1, pp. 233-234. 

*38 Stat. 730, Ch. 323 (October 15, 1914). 
The Clayton Act exemption expresses a federal 
policy ‘‘to equalize before the law the position 
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of workingmen and the employer as industrial 


See Duplex Printing Press Com- 
254 U. S. 443, 484 (1921). 


combatants.”’ 
pany v. Deering, 
20 26 Stat. 209. 
1 National War Labor Board, Principles and 
Rules of Procedure (1919), p. 4. 
248 Stat. 195 (1933), Sec. 
note 27. 
3 Act of July 5, 1935, 29 Stat. 449, 29 USCA 
Secs. 151 and following. 


7(a):; see foot- 
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In 1920, average annual member- 
ship of all unions million, a 
figure nearly double that of 1914. But un- 
skilled workers in mass-production industry 
were still unorganized. Two thirds of all 
union members in 1920 were workers in 
transportation and commerce, the building 
trades, metals, machinery and shipbuilding, 
and the clothing industry. Organizing 
efforts suffered a major defeat in the bitter 
steel strike of September 23, 1919, when 
343,000 steelworkers Complete 


2,500,000. 
exceeded 5 


struck. 
failure became apparent several months later, 
atter Judge Gary adamantly retused to con- 
ler with or recognize union representatives 
Breaking the steel strike produced a tougher 
employer attitude toward labor unions 


\tter World War I, President Wilson 
invited representatives of the public, em- 
plovers and labor to the first National In- 
dustrial Conference to establish policies of 
the National War Labor Board on a more 
permanent basis. Employer members re- 
tused to endorse the resolution, approved 
by public and labor groups, which restated 
“the right of wage earners to organize with- 
out discrimination, to bargain collectively, 
to be represented by representatives of their 
negotiations and adjust 
ments with employers in wages, hours 

and conditions of employment.” Rules 
of the conference required unanimity; the 


own choosing in 


resolution was not adopted, and the con- 
terence failed 


Government by Injunction 


Although unions generally grow stronger 


during an upswing of the business cycle, 
when prices increase faster than wages, the 
1920's was not a period of labor-movement 
Giant firms mushroomed in the 


rubber, and 


expansion, 
iron and automobile, 
petroleum industries. These large corpora- 
tions were bulwarks of antiunionism, with 
both the and financial resources to 
encourage which retarded union 


steel, 


desire 
forces 
growth. 

“Welfare Capitalism” became the slogan 
of American industry. A high birth rate of 
profit-sharing plans was offset by their cor- 
respondingly high infant mortality. Scien- 


tific management, bonus plans, employee 


1* 38 Stat. 730, Ch. 323 (October 15, 1914) 
”% Duplex Printing Press Company v. Deering, 
234 U. S. 443, 41 S. Ct. 162 (1921): “* it 
would violate rules of statutory construction 
having general application and far-reaching im- 
portance to enlarge that special privilege by 
resorting to a loose construction of the section, 
not to speak of ignoring or slighting the quali- 
fying words that are found in it.’ 


Collective Bargaining 


welfare and representation programs, works 
councils or company unions all built “com 
so that workers would 
Company 


pany consciousness,” 
not be lured by outside 
unions first became popular during the wat 
1919 and 1928, their membership 
rose 403,000 to 1,500,000, while the 
American Federation of Labor lost about 
400,000 members. 


unr1ons 


Between 
from 


Current and laws on strikes and 
picketing became more understandable after 
considering the development of legal rights, 
prior statutes, 
Their technical 
complex, and are 


with broad char 


Cases 


wrongs, and remedies under 
as well as case precedents 
interrelationships are inter 


woven wes in attitudes over 
time 


Judicial decisions of the early 1920's did 
not favor labor unions, except for courts of 
appeals in New York. Narrowly interpret 
20 of the Clayton Act,” Justice 
pinion in the Duplea 

portraved the inept 
to end the use 


disputes 


ing Section 


Pitney’s majority 
Printing Press case 
ness of legislative attempts 
of injunctions in labor These 
powertul legal Weapor! were easily granted 
through the “unlawtul me and “unlaw 
tests. Nevertheless, a 
opinion opposed 
intervention into labor disputes and _ re 
garded narrow judicial interpretations of tl 
Clayton Act as sound 


tive policy 


ans” 
ful objectives” con 


siderable body of court 


contrary to legisla- 


Justice Brandeis’ dissenting opinion in the 


Duplex concurred in by Justices 
Holmes Clarke, that 
supporting the strike at the empl ver’s fac 
tory by a strike 
product, did not act maliciously, but in selt 
detense “The change in the 
by whicl illegal 
as lawful was 


Case, 


and stated workers, 


t ws 


1 1 
elsew here against it 


Further law 


strikes once and eve 


are now recognized 
. largely without 
. reversal was not due to 
the courts, but to a better real 
of the facts of industrial life . . . the 
lature may substitute pri 
justice for trial by combat ‘3 

The 


protessor at 


criminal 
effected . legislation; 


rejection by 


cesses 


Frankfurter, then a 
1 


University, and 


Felix 
law Harvard 
Nathan Greene, assistant and coauthor, illus 


views Ot 


against 


trate evils of the injunction invoked 


labor unions 


Cox, Cases on Labor 
Law (3d Ed.) (Brooklyn, The Foundation Press 
Inc., 1954), pp. 103-105, and John R. Commons 
and associates, The History of Labor in the 
U. S. (Cleveland, The A. H. Clark Company 
1918, reissued, 1926) 5 


* See also Archibald 


Vol. 2, Ch. 5 





“The history of the labor injunction puts 
some matters beyond question . . . dissatis- 
faction and resentment are caused .. . by 

refusal of courts to recognize that 
breaches of the peace may be redressed 
through criminal prosecution and civil ac- 
by expansion of a 
simple, judicial device to an enveloping 
code of prohibited conduct Not 
government, but government by injunction, 
characterized by the consequences of a 
criminal prosecution without its safeguards, 


tion for damages 


has been challenged.” “ 


Railway Labor Act 


One outstanding deviant from the indus- 
trial pattern of the 1920’s was the Railway 
Labor Act of 1926." Endorsed by both the 
carriers and railroad brotherhoods, it is still 
the basic railroad labor relations law; today 
it covers the airlines and_ pipelines, 
The act codified the principle, previously 
quoted, promulgated by President Wilson's 
War Labor Conference Board with an ad- 
dition—the majority condition—that “there 
was a statutory right of railroad employees 
to organize, belong to, and be active in 
. to bargain collectively with the 
railroads if a majority desired, free 
from interference by the carriers.” * Other 
provisions covered conciliation, mediation 
and voluntary arbitration in disputes be- 
tween carriers and their employees, as well 
as prestrike procedures, and three ideas 
which would be copied in later legislation: 
(1) All with carriers 
must try to agree on rates of pay, rules 
and working conditions and to settle all 
disputes. (2) All disputes that arise shall, 
if possible, be settled in conference between 
authorized representatives of the disputants. 
(3) Representatives of employees shall be 
chosen without interference, influence or 
coercion, and need not be employed by the 


too. 


unions 


persons connected 


carrier.” 

The United States Supreme Court, in the 
famed Railway Clerks case, upheld Judge 
Hutchinson’s district court decision that it 


is an “invasion of the organizational and 


collective bargaining rights of the em- 
ployees guaranteed by the Railway Labor 
Act for an employer to organize or control 
an organization of the employees.” * Chief 
Justice Hughes mentioned in his majority 
opinion that “there can be no collective bar- 
gaining where the employer controls 

representatives on both sides of the table.” * 
The High Court thus rejected the argument 
that the third paragraph of the act (digested 
above) was only advisory. Imposing legal 
obligations enforceable in equity, the statute 
was construed as a valid exercise of the 
federal government’s power to regulate in- 
terstate commerce.” This decision gave legal 


sanction to collective bargaining concepts. 


Other Early Federal 
Legislation 


Unlike the antiunionism 
terized the 1920's, the 1930's marked rapid 
growth in American trade unions. In 1933, 
fewer than 3 million workers were organ- 
ized.* Between 1937 and 1940, the huge 
industrial corporations of the steel, auto- 
mobile, rubber and electrical industries were 
torced to themselves to collective 
bargaining on their industrial relations agenda. 

The stock market 1929 and the 
onslaught of the catastrophic depression of 
the 1930’s fomented intellectual, social, and 
Previously, many Americans 


which charac- 


resign 


crash of 


economic unrest. 
had reluctantly listened to critics of exist- 
ing institutions, but the economic collapse 
after 1929 jarred the worker's faith in wel- 
fare capitalism. Middle-class groups sympa 
objective S. 
em- 


thized with organized labor’s 
The challenge of unions to 
ployers was bolstered by the Franklin D. 


Roosevelt Administration’s attack upon “en- 
The new Keynesian eco- 


corporate 


trenched greed.” 
nomics in vogue after 1936 emphasized mass 
purchasing power and a high level of con- 
sumption.” Political power shifted away 
from business interests. Farm labor 
groups increased their political significance. 
The labor movement had drawn a substan- 
tial following among intellectuals, but now 


and 





17 Felix Frankfurter and Nathan Greene, The 
Labor Injunction (New York, The Macmillan 
Company, 1930, p. 200). Cf. Readings on Labor 
Law, Charles A. Reynard, Editor (Boston, 
Little. Brown & Company, 1955), pp. 339-340. 

18 45 USCA Ch. 8 (1926). 

” Edwin E. Witte, ‘‘The Government's Role 
in Labor Relations,’’ speech, Houston Executive 
Development Program, Houston, Texas, March 
16, 1953, p. 2. 

2 45 USCA Ch. 8 (1926), paragraphs 1-3: see 
also Cox, work cited at footnote 16, at pp. 


135-136. 
21 Witte, speech cited at footnote 19, at p. 3. 


66 


2 Teras & New Orleans Railroad Compan y v. 
Brotherhood of Railway & Steamship Clerks, 
281 U. S. 548, 50 S. Ct. 427 (1930). 


of the United States 
. among 


23 Art. I, Sec. 8, Cl. 3, 
Constitution, ‘‘to regulate commerce . 
the several states."’ 

**The 1954 estimate (based on average num- 
ber of dues-paying members) is 17,955,000, ac- 
cording to the Statistical Abstract of the United 
States (Washington, D. C., Government Print- 
ing Office, 1956 p. 228). 

* See John Maynard Keynes, The General 
Theory of Employment, Interest and Money 
(New York, Harcourt, Brace & Company, 1936) 
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men and 
chance to 


it attracted enthusiastic 
women who saw in unions a 
utilize their native ability and education. 
Even more important was the federal gov- 
ernment’s policy of encouraging union or- 


young 


ganizations. 
In 1932, 


LaGuardia 


Congress adopted the Norris- 
Act,” the major anti-injunction 
law. Today injunctions are issuable under 
the Tatt-Hartley Act (Section 208). The 
Norris-LaGuardia Act stated basic rights of 
all employees engaged in interstate com- 

just as the Railway Labor Act had 
ior railroad employees. It legalized 


merce, 
done 
nonviolent methods of employees to effectu- 
rights economic strikes, 

picketing, Yellow- 
dog contracts (in which workers promise 
the employer as a condition of employment 
not to join a union) were made uneforceable 


The National Industrial Recovery Act 
(NIRA) of 1933 codified the right of 
workers to self-organization and collective 
bargaining in Section 7(a)," and required 
that it be stated in all National Recovery 
\ct (NRA) codes. Later, the NIRA was 
held invalid by the United States Supreme 
Court in the Schechter Poultry case.” Al- 
though President Roosevelt established the 
National Labor Board and several special 
industry boards to carry out the policy of 
Section 7(a), it never effectively protected 
Litigation 


with 
and be vcotts. 


t 


ate these 


peaceful 
1 


growth of bona-fide unions. 
stvmied enforcement of this section, and it 
gave great impetus to employee representa- 
on plans and company-dominated unions. 


Comments of the late Dr, Harry A. Millis, 
University of Chicago economist and former 
chairman of the NLRB, are relevant to the 

industrial relations during this 
“ . . efforts of management were 
more successful than efforts of 
the AFL and other legitimate labor organ- 
izations against a company union 
1,263,194 employees reported 


tenor ot 


period 


coverage ot 


2% Act of March 23, 1932, 47 Stat. 70, 29 USCA 
Secs. 101-115: see also Melvin Segal, The Norris- 
LaGuardia Act and the Courts (Washington, 
American Council on Public Affairs, 1934). 

748 Stat. 195 (1933). Sec. 7(a) provides: 
“That employees shall have the right to or- 
ganize and bargain collectively through repre- 
sentatives of their own choosing, and shall be 
free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the 
designation of such representatives or in self- 
organization or in other concerted activities for 
the purpose of collective bargaining or other 
mutual aid or protection: that no employee and 
no one seeking employment shall be required 
as a condition of employment to join any com- 
pany union or to refrain from joining, organiz- 
ing. or assisting a labor organization of his 
own choosing.”’ 


Collective Bargaining 


by the National Industrial Conference Board 
for 1932, the Twentieth Century Fund 
estimated it at 2,500,000 in early 1935.” 
earlie1 
national 


considere d 
his 


Roosevelt 
formulating 


President 


liberal ideas in 


labor policy, and some obse rvers saw the 


real significance of Section 7(a), culminat- 
ing in the National Labor Relations Act 
(NLRA),” popularly called the Wagner 
Act. As a constitutional document, it estab- 
lished collective bargaining as the heart of 
our federal labor law structure and policy. 
Just as the NIRA passed Congress almost 
did the NLRA 
both political 
duties on em- 


unanimously in 1933, so 
receive majority 
Imposing of 
ployers during 
labor relations embittered the 
sociation of Manutacturers 
Legislating such duties was a sharp 


support of 
parties legal 
organizational phases of 
National As- 
igainst its pas- 
sage 
departure from the philosophy that law has 
no place in labor relations. Such legislation 
constituted with 
legal traditions. 

The NLRA sought to equalize bargaining 
power by helping weak individual workers, 
who were more ineffective in bargaining 
individually with a typical em- 
ployer. Previously, workers resigned them 
selves to sweatshops and undesirable working 
plus 
substituted 


interference conventional 


corporate 


conditions, if they existed, nagging 
fears of job insecurity. The 
collective bargaining for individual bargain 


ing to alleviate this basic inequality. Pro 


act 


collective 
not 


ganizational and 
I emplovees 


its of 
settling labor disputes,” 


tection ot or 
bargaining rig was 
“created for 
but for 
under a particular statute 


disputes arising 


“resolving legal 
Two major provisions—representation pre 
untair labor 
The 
specific violations of employers 
the 


against employees or 


cedures and practices—char 


acterized the act. latter embraced five 


(1) 


processes; | 


inter- 


act's dis 


fering with 


criminating prospective 
* Schechter Poultry Corporation 1 
295 U. S. 495 (1935) 

** Harry A. Millis and Royal E. Montgomery 
Organized Labor (New York, McGraw-Hill Com- 
pany, Inc., 1945), p. 840 

” Act of July 5, 1935, 
Secs. 151 and following 

“Philip Ray Rodgers, member 
dress before the Lithographers National 
ciation, Inec., 49th annual convention, White 
Sulphur Springs, West Virginia, June 8, 1954 
in his comments on ‘Purpose and Place of the 
NLRB": see also his speech before the Sout! 
eastern Personnel Conference, Duke University 
Durham, N. C., September 17, 1954 (NLRB Re- 
lease R-460) 


29 Stat. 449, 29 USCA 


NLRB, ad 
Asso 





ones tor union membership or activities, 
except refusing to employ nonunion workers 
under a closed shop agreement with a 
union representing a majority of the em- 
ployees; (3) organizing, financing, domi- 
nating or interfering with employees’ labor 
organizations (this outlawed company unions, 
but independent unions in a single plant 
or company were allowed); (4) discharging 
or discriminating against an employee for 
filing charges or testifying under the act; 
and (5) refusing to bargain in good faith with 
majority-selected employee representatives, 


These unfair labor practices of employers 
were neither crimes nor grounds for civil 
liability suits; the only remedy was to use 
statutory proceedings. An aggrieved worker 
complained to the NLRB, which, through 
its regional offices, made a preliminary in- 
vestigation of the charges. If the regional 
director, after investigation, tound enough 
evidence that the emplover might be guilty 
ot an untair labor practice, a complaint was 
issued charging the employer with a speci- 
fied unfair labor The examiner 
heard the case intormally rendered a 
preliminary decision, subject to Board re- 
view. After appeal to the Board, there were 
two alternatives: The Board either issued 
an order dismissing the complaint or if it 


practice. 
and 


found the employer had (on the basis of the 
facts as determined by the examiner) com- 
mitted the alleged unfair labor practice, the 
Board issued an order directing the guilty 
employer to cease and desist from perform- 
ing certain specified acts to comply with the 
law. The employer's noncompliance was 
not usually subject to legal penalties. 

It the Board applied, through its General 
Counsel,” to the United States Court of 
Appeals for an enforcement order and the 
court affirmed the Board order (in its 
original form or with modifications), the 
employer's noncompliance subjected him to 
a contempt-of-court penalty and a possible 
fine. The Board lacked enforcement powers 
without resort to the courts; this procedure 
is still the exclusive remedy for unfair 
labor practice violations Taft- 
Hartley amendments. 


under the 


The second major aspect of the NLRA 
was the representation procedure (an orderly 
legal process to determine which union, if 





2 The General Counsel is appointed by the 


President. He is responsible for investigatory 
procedures, prosecutions, and appeals through 
the federal court system, including the manner 
in which they are conducted, as well as the 
personnel by whom they are conducted. See 
Philip Ray Rodgers, member, NLRB. address 
before the Labor Relations Council of Chambers 
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any, should represent employees of a given 
employer). In summary, this phase of the 
act, enacted under the power of Congress 
commerce,” gave the NLRB 
jurisdiction over (1) unfair labor prac 
tices of employers and (2) representation 


to regulate 


questions. 

Coverage under the NILRA depended on 
whether the untair labor affected 
interstate commerce, although the Board 
stated that the nature of the employer's 
business was a turther condition. Under 
the NILRA, this exercise of administrative 
little attention because 
scope of federal power 


practice 


discretion received 
(1) increased 
not fully recognized and (2) the issue was 


Was 


not then controversial. 


Whether the employer’s business would 
be construed as “affecting commerce” in- 
volved three essentially practical tests: (1) 
relationship to production of goods tor 
shipment in commerce (how much or how 
little of the employee’s time, product or 
business is linked to interstate commerce 
was not crucial); (2) relationship to inter 
state transportation; and (3) receiving goods 
through interstate commerce.” 


labeled the NLRA a 
sided law; its staunchest advocates 
that it favored That 
tiality was justified to correct the previously 
existing imbalance of power. Enactment ot 
the NLRA facilitated organization of many 
unions and assured continued growth 
Frequently, 
power re 


one 
admit 
par 


Employers 


unions. alleged 


new 
ot those already established. 
greater equality of bargaining 
sulted, but in other situations the pendulum 
of power may have swung too far toward 
the labor side. 


Labor unions, like other social organiza- 
tions or groups, may become corrupt or ex- 
ploitative in methods and policies. If a 
union becomes a crooked, racketeering out- 
fit, if it prefers a radical political policy 
over solidifying good labor relations or if 
it is ruled by petty tyrants seeking arbi 
trary personal ends, the employer will 
naturally fight to “cut it down to 
These three types of labor unsons probably 
represented a small minority but, added to 
the wave of post-World War IT strikes, 
they were instrumental in stimulating Con- 
gress to pass the Tatt-Hartley amendments 


size. 


of Commerce, Indianapolis, Indiana, October 21. 
1954 (NLRB Release R-465), p. 5 

% See footnote 23. 

“Grocery stores (Providence Public Market 
Company, 79 NLRB 1482) and bakeries (Phoenia 
Pie Company, 79 NLRB 754) have been brought 
under Board jurisdiction. 
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Taft-Hartley Modifications 
While the Wagner Act that, 


once unions were permitted to organize on 
an equal 
bargaining would be able to solve industrial 
relations problems without government in- 
tervention, the Taft-Hartley Act extended 
government regulation further into the pro 
cedures and content of collective bargaining 
maintaining industrial 
rights of employers, 


assumed 


basis with employers, collective 


Objectives of 
and of protection of 
individuals and the public were deemed as 
unions. These 
a somewhat 


peace 


as those concerning 
made ‘Taft-Hartley 
radical departure in national labor policy 


loday, employers and individuals, as well 


important 


aspects 


as unions, may file petitions with the NLRB 


requesting representation elections to see 


who will represent employees in collective 
bargaining Elections are conducted by 
secret ballot: interested parties are entitled 
the polls to 


may 


challenge 
vot for o1 
the right t 
The 


election is similar to a political election, ex 


to have observers at 
ballot 
agaist any 


represent them, or for “no union.’ 
: 


Employees 


union claiming 


cept that a majority of all employees voting 


designated bar 
a plurality 
Up nn 
selection of a bargaining representative, that 
the ex 


is necessary for getting a 


while only 


mine 


representative, 
is required in most political elections 
representative—usually a union—is 
clusive collective bargaining representative 
of all emplovees, whether union members 
or not, and must represent all of them 
fairly. Under the 1951 amendments, if 30 
per cent of the emplovees in a bargaining 
unit file a petition requesting decertification 
union representing them, the NLRB 
must conduct a ballot to determine 
majority status of the union, subject to the 
limitation that no valid 
held in the preceding 12 months, 


rt tl 24 
secret 
been 


election has 


Some sections of the act particularly 
irritated labor union leaders. These sections 
included preparation of financial reports on 
Section 9(f); the re 
quirement that labor officers _ file 
non-Communist affidavits in Section 9(h); 


certain conditions, the issuance 


labor unions under 


union 


and, under 
of mandatory injunctions against labor unions, 
in Section 208, 
Innovations made in the NLRA by the 
latt-Hartley amendments are: 
(1) The new Section 7, like that of the 
old NIRA, states that employees have a 


right to organize, belong to, and be active 


‘George W. Taylor, Government Regulation 
of Industrial Relations (New York, Prentice- 
Hall, Inc., 1948), pp. 10-12 


Collective Bargaining 


in labor unions and to bargain collectively 
with their employers, but with two limitations 


(a) Employees now may bargain indi 
vidually (limited by Section 9(a) and de- 
cisions thereunder, where there is a certified 
out of unions (in 


duc S, 


representative) and stay 
a union shop such employees tender 
but need not join) 

(b) Union 
prohibited, but 


interference or coercion is 
old NIRA prohibition 
with rights 


the 
against interference 
by the employer remains 
(2) NLRA 
ployers are 
prohibition of 
discrimination 
membership or 
discrimination is justified only it made under 


emplovee 


unfair labor 
the 
employer interference through 
workers for 


practices of em 


+} 


same except that im the 


against union 
union activities, employer 
shop contract, and then only tor 


initiatiotl 


a Ullon 


nonpayment of union dues and 


tees (under the old act, discharge em 


plovers for nonmembership in a union was 


not an unfair labor practice if the employe 


had a closed shop contract with a uni 
majority ot the employees, 
losed sl 
lait-Hartley amendments 


limit tf 


representing a 


but the new act prohibits the 


> 


(3) The 
a six-month 
labor 


commission 


tine 
tail practice chi 

(4) Repre sentauion proc eedings at 
New NLRB election forms 


adopte d 


(a) 


(b) Watchmen and guards are 


‘xcluded from production 


workers’ 
and other 


denied all rights under 


(c) Foremen supervi 
plovees are 
(d) Section 


Cornmunist attidavits by union oftic 


9(h) requires filing 


they are not now members, n 


| been) betore using 


evel 
ot the act 


ave 


' 


(5) 


Unfair labor practices ap] 
! 


] 


as well as to emplovers (the 


erated five emplovers 


two differences 


practices for 


(a) Six untair labor practices appl 


umons, embracing previous employe 


plus three more prohibiting jurisdictio 


strikes; charging of excessive 


and initiation fees; and 
ding practices 
(b) 


against 


invoking of 


More stringent enfo 


unions include 


Pprovisl 
ing mandatory i 
provisions tacilitating damage suits 





Appraisal 


Having sketched the evolution of the role 
of the federal government in industrial re- 
lations in the United States, accenting a 
few of the highlights will help to com- 
plete the general picture. Except for the 
transportation industry, the attitude of most 
courts of law and employers before 1930 
was largely antiunion. Advisory commis- 
sions and various boards and conferences 
during and after World War I were more 
amenable to growth of the labor movement. 
This sympathetic attitude was especially 
characteristic of public members and labor 
members. Farsighted jurists and legal 
scholars like Brandeis, Felix Frankfurter 
and Nathan Greene saw the evils of gov- 
ernment by injunction coupled with a judiciary 
hostile to labor organizations.” 

The 


Roosevelt's 


President 


New Deal 


Great Depression and 


reformist-oriented 


program saw the industrial pendulum swing 
to the other extreme, from strongly anti- 
union to emphatically prounion. Strikes, 
after World War II, increases 
and other employee benefits plus the rapid 
growth of big unions with tremendous bar- 
gaining power potentials on the American 
industrial scene were relevant factors to be 
considered in the bitter controversies pre- 
Act 
Because of the current Congressional hear- 
into labor union 
restrictive 
Douglas 


for wage 


ceding passage of the Taft-Hartley 


ings and investigations 
activities, as well as the 
acter of both the Ives and 
posals for closer supervision of fringe-benefit 
legislative revisions 


char- 
pro- 


funds, any immediate 
in favor of labor unions appear highly un- 
likely. The present Congress will probably 
pass further legislation more closely regu- 
lating the nature of labor union leader 
activities, and their management and dis- 


posal of fringe-benefit funds. [The End] 





MURDOCK’S 
NLRB Member Abe Murdock’s term 
of office expired on December 16, thus 
bringing to a close ten years of service 
with the Board. President Eisenhower, 
at the expiration of Member Murdock’s 
second five-year term, appointed John 
Harold Fanning as successor to the posi- 
tion. On the last day of Member Mur- 
dock’s term, the Board, composed of 
Members Boyd Leedom, Phillip Ray 
Rodgers, Stephen S. Bean and Joseph 
A. Jenkins voted to send him a laudatory 
letter. The letter stated: “You have 
served with distinction as a Member of 
this Board tor ten years following an 
outstanding career as a Member of the 
House of Representatives and the United 
States Senate. 
Your full decade of service on the 
Board has been characterized by the 
highest devotion to the duties of your 
office, consistently evidenced by the most 
assiduous application to the constant, un- 
relieved daily demands of the work. 
“Parallel with assuming a most gener- 
ous share of the unremitting burden upon 
the Board you never failed to apply to 
each case the highest judicial standards. 
The dignity you brought and maintained 


et al., 231 Mass. 30, 120 N. E. 188 (1918), where 
workers were perpetually enjoined from com- 
bining to interfere with the employer's business 
by carrying on or aiding a strike: cf. Central 
Metals Products Corporation v. O’Brien, 278 F. 


70 


% See Bausch Machine Tool Company v. Hill 


TERM EXPIRES 


has substantially enhanced the office. 
Your courage and conviction not only 
won and maintained the respect of your 
colleagues but has been an inspiration. 
Such conviction added to your legal skills 
and thorough preparation has indeed 
proved to be most formidable on those 
occasions when some or all of your col- 
leagues tended to disagree. 

“We can truly say you are one of the 
“giants” in the history of the Agency, the 
highest designation possible in the Board’s 
folklore.” 

Mr. Fanning whose appointment is 
subject to confirmation by the Senate, is 
41 years old and was previously con- 
nected with the Department of Defense. 
Among his duties with this department 
were dealing with industrial relations and 
discrimination in employment. He has 
been with the government in various 
capacities since his graduation from law 
school in 1941, In 1957 he received the 
National Civil Service League Award for 
Outstanding Government Service. Before 
Mr. Fanning’s association with the De- 
partment of Defense he was employed as 
an attorney in the solicitor’s office of the 
Department of Labor. 


827 (1922), which held that a strike and threats 


to strike should be enjoined. These are but 
two of many injunction cases reflecting an un- 
sympathetic judicial attitude toward workers 
and Jabor unions. 
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Hot Cargo Clauses 


By ROBERT J. SCOLNIK 





The two elements involved in a hot cargo clause in a collective 
bargaining contract are (1) a secondary boycott and (2) an agree- 


ment by the employer to permit it, Mr. Scolnik observes. 


In his 


analysis of this clause he concludes that in its present status 
it offers little protection to the labor unions or the employers. 





LEGAL 


il c 


STATUS of hot c 
bargaining 
to be 
, so far as the Taitt-Hartley 
While this statement may 
overstatement, 
ot e NLRB 


mn 


argo 


ses ollective con- 


lie moment, quite 
meerned 
ot 
opinion 


an such 


+} 
fn 


and 
themselves 


and 


urts, are fe 


' 


le trom a practical st 
“unions 


pose to qualify this partial exag- 


but by way of a starting point 


observations 


into sharper focus the 


some broad, general 


rve to bring 


s¢ 
issues involved 


law today is clear, it is partly be 


hasn't been cl t a 
in De 
effect, 
Phat 
later, 


\\ hat 


dle aling 


for abou 


radical 


Board, 


anged 


law changed ly 
when the in 


nway fxrpress doctrine 


which I will say 


| Ec mber, 


ut more 


1949, 


are 


ine, abe 
nunciated in 
suggesting here ts that we 
a problem which hi number 


is seen a 


relatively 


fferent solutions 

Phe that 
levelopments h 
rd since about a 
law is finally settled, especially in 


in a short 


tact no significant changes 


ave been made by the 


year ago may mean 
it the 
of the fact that a few months ago the 

t of Appeals for the Ninth 
ntorced and upheld the Board's 
VLRB v. Carpenters, Local 1976, 31 Lapor 
ases § 70,504, 241 F. (2d) 147, (the 
Plywood which represents 
current the 


Circuit 


decision 


Sand 
r and case) 


basic thinking on 


he Board’s 
subject. 
On the other hand, when take into 


account the fact that the NLRB has adopted 


we 
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Its various positions, and 1 
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Mr. Scolnik is a former trial at- 
torney for the NLRB and is pres- 
ently associated with the law firm 
of Roth and Bahrs, San Francisco. 





or terminology, it constitutes a concession 
by an employer to a boycott. Formally, it 
permits and sometimes even requires em- 
other union picket lines 


ployees to respec 
Basically, there- 


or to boycott “hot” goods. 
fore, it is an agreement in advance by the 
employer that his employees may refuse to 
perform some or all of their work, in the 
regular course of their employment—or per- 
haps it would be more accurate to say, in 
light of the conflicting legal arguments which 
advanced on both sides of the 


have been 


question—what otherwise would be in the 


regular course of their employment—tfor the 
purpose, viewed in its ultimate, practical 
aspect, of aiding another union. That means, 
of course, aiding another union in the latter’s 
dispute with another employer. And _ in 
saying that, we have defined the “secondary 
boycott.” This is the second basic element 
characterizing the hot cargo clause. It in- 
volves a secondary boycott, not a primary 
boycott. 

To repeat, then, the two elements in- 
volved in a hot cargo clause in a collective 
bargaining contract are: (1) a secondary 
boycott, and (2) an agreement by the em- 
ployer to permit it. Note particularly that 
such agreement is by the secondary em- 
ployer, not the primary employer. The 
primary employer is some other employer, 
say Company X, involved in a dispute with 
some other union, say Union Y. That dis- 
pute is a primary dispute. Its object may be 
higher wages, union recognition or any of 
the demands which labor unions are in the 
business of making and attempting to attain. 
We need not consider here the propriety or 
the merits of those demands of Y against X, 
whatever they may be. Whatever Y is try- 
ing to win from X, or trying to force X to 
do, whether it is justifiable or not, is con- 
ceded to constitute a primary dispute be- 
tween X and Y. 

The hot cargo clause, on the other hand, 
is between Company A and Union B. In 
effect, it permits a refusal by A’s employees, 
who are represented by Union B, to handle 
goods made by Company X or to cross a 
picket line established by Union Y at X’s 
plant. In other words, Company A is 
allowing Union B to help Union Y put 
pressure on Company X. 
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Now, any company can be a Company A, 
and any company can be a Company X, in 
terms of these letters and these relation- 
ships. Nothing, of course, is ever going to 
happen unless there is an additional rela- 
tionship; that is, between Company A and 
Company X. That relationship, to quote 
from Section &(b)(4) of the Taft-Hartley 
Act, ts: 

*“ . . using, selling, handling, transport- 
ing, or otherwise dealing in the products 
ot any other producer, processor, or manu 
facturer .. or doing business with any 
other person;” 

And this brings us, at last, to where we 
meet the legal problem. The Taft-Hartley 
Act makes a secondary boycott unlawtul. 
The public purpose in back of this prohibi 
tion, according to the Congress which passed 
the statute, and the Board and the courts 
which have entorced and interpreted it, is to 
protect neutral employers; that is, to in- 
sulate employers who are not involved in 
the labor dispute between Company X and 
Union Y. That includes all of the com- 
panies which do business with X (except in 
certain circumstances where it may be found 
that the secondary emplover is really an ally 
or alter ego of the primary employer). 

The conflict is thus between the statute 
aimed at protecting employers from economic 
pressure being directed against them on 
behalf of a labor union with whom no dis- 
pute exists and a private agreement aimed 
at protecting a labor union in exerting such 
behalf of another union. Of 
pressure 


pressure on 
course, the ultimate 
rected at the primary employer, that is, the 
employer with whom a labor dispute does 
exist. And the law does not, as you well 
know, immunize the primary employer trom 
economic pressure by a labor union (with 


1s being di- 


various exceptions depending on the juris- 
diction involved, which do not concern us 
here). / 

I think it is fair to say, in this connection, 
that the Board and the courts are, and have 
been, completely in agreement on this pre- 
cise issue; that is, the purpose of &(b)(4) 
(A). As the court of appeals said here a 
few months Sand Door 
quoting ‘a previous decision: “The 
purpose and objective of this section of the 
Act is to prohibit the involvement of em- 
ployers in labor disputes of other employers 
with whom they are doing business.” And 
the same court, in quoting a recent Board 
Congress declared 


ago in the case, 


basic 


decision, added: 
a public policy against all secondary boy- 
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without distinction as to type or 
kind.” (NLRB wv. Carpenters, Local 
31 Lasor Cases § 70,504.) 


cotts, 


So, the situation boils down to this: The 
statute, aimed at protecting the secondary 
employer, forbids a secondary boycott; that 
is, a boveott directed against him—in that 
his employees refuse or from pet 
torming the work, or some work, that they 
such boy- 


retrain 


would ordinarily do—although 
cott is, admittedly, ultimately directed against 
some other employer and on behalf of other 
employees. But the contract—the hot cargo 
-is aimed at permitting exactly what 
In other words, the 


clause 
le statute prohibits. 
hot cargo clause is intended to be a defense 
statute And that is how the 
cases have come up. The NLRB has prose- 
labor unions in order to prevent the 


against the 


cuted 
continuance of secondary boycotts and the 
unions have sought to defend their conduct 
from injunction and restraint by invoking 
their hot cargo contracts and arguing that 
since the secondary employer has agreed to 
there can be no violation 


such be vcotts, 


of the law. 

However, the legal issues involved in 
his argument are more complicated than 
1949 in Rahoutn d. hb. a. Conway's 
NLRB, 21 Lapor Cases § 66,836, 
the Board ruled that a hot 
was a valid defense to a secondary boycott 
charge. The circuit court upheld the Board. 


In 1954, in the MecAll 
Reilly Cartage cases, the Board changed its 
position, holding that a_ hot clause 
was not a defense to a secondary boycott, 
but left a number of problems unanswered. 
In August, 1955, in Sand Door and Plywood 
and a companion General Millwork 
Corporation, the Board dealt with some of 


hat In 
Express v 


cargo contract 


ister Transfer and 


careo 


Case, 


the other problems and developed its theory 
and reasoning further. Finally, in March, 
1956, the Board, in a involving the 
Teamsters and the American Iron and Ma- 
chine Works Company, apparentiy put the 
finishing touches on its new doctrine, which 
tollows A hot 
se; an employer 
such a 


case 


may be stated as cargo 
illegal per 
union may 
unfair 


further, 


clause 1s not 


and a labor execute 
contract and no 
thereby committed; 
be enforced by the employer and by 


limited in its 


practice 1s 
contract 


labor 
such 
may 
the union, but the union ts 
enforcement to appeals directed to the em- 


ployer to honor the contract, and is pre 


cluded from appealing to employees, “and 
this is so whether or not the employer ac- 
demand that the 


goods “4 


quiesces in the union’s 


employees refuse to handle the 


Hot Cargo Clauses 


1976, 


Betore pursuing the matter any further, 
I suggest that we pause for a moment or 
two and take a closer look at Section &(b) 


(4) All of the both 


sides, turns on the purpose and meaning ot 


legal arguing, on 


this section. By and large, this section has 
not achieved a 
crystal-clear piece of legislative drattsman 
ship \ made is that the 
primary boycott are 


reputation tor being a 


always 
sect mdary 


remark 
and 
found in the 


terms 
lengthy and 


However, 


nowhere to be 
detailed verbiage of 
in ten administrative and 
opinions, certain points have become settled 
Ne vertheless, they 


the section 


vears of judicial 


and universally accepted 
are not always remembered, even by those 
of us who are constantly dealing with the 
kinds of factual situations in which secondary 
boycotts thrive 

The 


of course, is 


be sure to remember, 
8(b)(4) 
One its the 


thing one must 
that Section 
a combination of two elements 
unlawtul object, and the other is the unlaw 
The unlawtul objects are tour 


requires 


ful means 
in number, corresponding to the four sub 
divisions of the section; that is, 8(b)(4)(A), 
(B), (C) and (D),. Section &(b)(4)(D), as 
you know, pertains to jurisdictional disputes 
8(b)(4)(B) and (C) 
an employer to recognize 
S(b)(4)0A) 


requiring any 


and strikes. Section 
forcing 
with a 


with torcing or 


deals with 


or bargain union, and 
deals generally 
employer, or person, to cease doing business 
with any other employer or person. In all 
of these instances, it is the unlawful object 
that is being considered. 

The other element, which is indispensable, 
is the unlawful means 


which 


but often overlooked, 


his Is the Same tor eacl object 


may be involved: It is the imducement o» 
encouragement of emp 
manifestation is the strike and the 
The crucial factor ts that the 


be directed against employees 


The typical 
pr ket 


induce- 


vees 
line. 
ment 
That is why consumer picketing has been 
held not Tatt-Hartley Act. 
Also, that is why violation com- 
mitted by a union persuading or attempting 
directly not to 


must 


to violate the 
there is n 
to persuade an employer 
handle the goods of another employer, even 
persuasion be a 
Induce 


such 
a picket line 


likewise, is not 


though the form of 
threat of a strike or 
ment of supervisors, 
hibited, since supervisors are not employees 
definition of the 


pro- 


within the meaning and 
statute. 

On the hand, 
the presence of employees 
to tall within the ban of the 
withstanding the that the 


made in 
held 
not- 


other appeals 


have been 
section, 


state 
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ments were: being made to supervisors or 
management officials. 

Since inducement of employees is a neces- 
sary element of a secondary boycott, at 
least under the Taft-Hartley Act, the con- 
flict in the Board decisions has turned in 
part on the question of whether, from a 
legal standpoint, there is a refusal to work 
when, by virtue of a hot cargo clause, 
the employer has agreed in advance that 
his employees are not required to work on 
struck goods, or so-called “unfair” goods, 
or to cross a picket line of another union. 
As stated earlier, the Board in Conway's 
Express reasoned that the existence of such 
a hot cargo clause precluded a finding that 
there was a strike or work stoppage within 
the meaning of the statute. The contract 
in that case provided that “The Union re- 
serves the right to refuse to handle” goods 
or freight of any employer involved in a 
labor dispute. It was also a fact in that 
case that the employer acquiesced in the 
employees’ refusal to handle the freight. 
The Board majority expressed their con- 
clusion in this form: 

“We therefore find that the [Union] did 
Section &8(b)(4)(A) 
to exercise their 


not violate 
by causing employees 
contractual privilege of declining to handle 
Conway freight.” 

Chairman Herzog, while concurring in the 
ultimate finding, did not agree that the hot 
cargo contract was a defense, arguing that 
the contract merely provided that the em- 
ployees would not be penalized by their 
employer for refusing to handle struck 
work. Herzog’s point was that the em- 
ployer did not agree not to ask the em- 
plovees to handle such work, and_ the 
contract did not give the union the right to 
take action to induce and encourage the 
employees to refuse to handle the goods. 
Member Reynolds dissented, contending 
that since the statute prohibited secondary 
boycotts, a contract provision which au- 
thorized such conduct was repugnant to the 
basic policies of the statute. 

In 1952 the Court of Appeals for the 
Second Circuit, affirming the Board majority 
view, stated the principle as follows: 

“Consent in advance to honor a hot cargo 
the product of the union’s 
employer 
with any 


clause is not 
‘forcing or requiring any 


doing other 


to cease business 
person’.” 

In June, 1953, in the Pittsburgh Plate Glass 
case, the Board dismissed a secondary boy- 
cott complaint on the basis of a contract 


between the secondary employer and the 
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union providing that it should not be cause 
for discharge if employees refuse to go 
through a picket line of another union or 
refuse to handle unfair goods. While find- 
ing that the employees in that case had been 
ordered by the union not to handle the 
goods, rather than merely acting on their 
own initiative in reliance on the contract, 
the Board, nevertheless, held such conduct 
permissible, citing the Conway doctrine as 
controlling. As in Conway, the Board rea- 
soned that since the emplover had consented 
to the “unfair goods” provision of the con- 
tract, their employees’ failure to handle the 
goods was not a strike or concerted re- 
fusal to work under the statute. In addi- 
tion, the Board offered the further rationale 
that: 

*. . [the] employees’ refusal to handle 
Pittsburgh freight [was not] ‘in the course 
of . . . employment’ within the meaning 
of Section 8(b)(4)(A) for that employment 
as defined by the contracts excluded from 
the required job duties work on ‘unfair 
goods’.” 

Finally, the Board decided that it did 
not matter that in Conway the contract re- 
served to the union the right to handle hot 
goods whereas the Pittsburgh Glass con- 
tract gave such right to the employees 

(It might be worthy of that the 
Board did point out that it was not decid- 
ing, and had not decided in Conway, whether 
a union might with impunity strike to com- 
pel an employer to agree to a hot cargo 


note 


clause.) 

In 1954, a month before the 
Transfer decision, the Board 
permit a hot cargo clause to constitute a 
defense to a secondary boycott charge. In 
Thurston Motor Lines the secondary em- 
ployer Was party to a contract which per- 
mitted his employees to honor a picket line 
where an authorized strike was taking place. 
The Board, without passing on the legality 
of the hot cargo clause, ruled that such 
contract was inapplicable because in one 
of the fact-situations there was no existing 
strike, legal or otherwise, at the plant of 
the primary employer, and in the other 
situation the strike and picketing was 1 


ister 


McAll 


refused to 


lawful. 

Earlier, in the Jay-K Lumber case, the 
Board also found a secondary boycott viola- 
The Con- 
relevant 
union 


tion despite a hot cargo clause. 
way principle was held not to be 
where the reserved to the 
“the right to stop any of its members af 
any time from making pickups ; 
or deliveries at any place where labor trouble 


contract 
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exists,” except where the union had induced 
employees to refuse to unload a truck at a 
lace where no labor dispute existed and 
where the employer-owner of the truck was 

it involved in any labor dispute. In that 
ase, three employers were involved: The 
inion had a dispute with employer A (the 
lay-K Lumber Company which the union 
was picketing in order to obtain a contract); 
employer B was another lumber company 
whose truck had crossed the picket line at 
\, delivered a load of lumber, and then 
proceeded to the plant of employer C (the 
Sunset Lumber Company) whose employees 
tailed to unload merchandise intended for 
delivery to C due to the inducement of a union 
representative. The trial examiner, whose 

isoning was adopted by the Board, stated: 


! 


we are dealing here with a situa- 
of . . . bringing pressure on a com- 
tertiary employer (B) by 
its members, employees 


neutral 
retusing to allow 
the secondary employer (C) to unload 


etely 


I's merchandise for the purpose of : 
ltimate pressure upon the primary em- 
ver \), ie, to get (B) to cease doing 


business with (A).” 

B’s truck was not carrying any of A’s 
lucts. B was attempting to deliver its 
products to C. B’s products had not 


been declared unfair, and neither B nor C 
was involved in any labor dispute. 


he McAlltster 
all the way 
not to constitute a valid defense to a 


The clause there 


Transfer however, 


in declaring the hot cargo 


case, 


secondary boveott charge 
provided that the union 
ld refuse to handle 


and employees 


designated 


goods 


| 
and such refusal would not be in 
for dis- 


cause 
al The union had 
spute with McAllister, attempting to force 


f the contract or 
there a primary 
\lcAllister’s employees to join their locals. 
\s part of its efforts to do so, it designated 
MeAllister freight as unfair and proceeded 

engage in a boycott of such freight 
other employers, common carriers 


had the hot 


ith whom it cargo contracts. 


This decided three to two, as 
have been the subsequent cases which have 
further developed the new doctrine, Sand 
Door and Amertcan Tron and Machine. In 
VeAdllister, as well as the two more recent 
cases, the majority has not seen eye to eve 
McAllister majority declared 


case Was 


Two of the 
that hot 
public policy and cannot 


cargo clauses “are contrary to 
serve as a de- 
tense.” In the later cases, however, only 


one Board member took that position. 


Hot Cargo Clauses 


The theory in McAllister that was shared 
by two of the members in the majority was 
simply that had seen fit 
to outlaw all secondary boycotts, a private 
agreement authorizing such conduct was 
contrary to public policy, unenforceable, un- 
lawtul and, therefore, could not be a detense. 
Chairman Farmer, the third member in the 
majority, took the position that a hot cargo 
Was not contrary to public policy, 
unlawful, but could not lawfully 
a union’s direct appeal to 


since Congress 


clause 
was not 
be enforced by 
employees. His reasoning was that the stat- 
inducement of em- 
Therefore, a 


proscribed 
ployees, not of employers. 
union could legally attempt to 
employer to boycott another employer. And 
if a union can legally obtain such an agree- 
such time as a 


ute only 


induce an 


ment from an employer at 
dispute actually exists, an agreement in ad- 
vance to do so in the future must be equally 
valid. However, while the agreement may 
be valid and the employer may validly et 
force it at such time as a dispute exists, the 
union cannot seek to compel or implement 
its performance by inducing the employees 
to engage in a boycott without violating 
Section &(b)(4)(A) 


In the Sand Door and Plywood case the 
majority was 


‘ 


and emphasis of the 


theory 
Only one member found the hot 


reversed 
cargo clause to be unlawtul as contrary to 
[wo members adopted Chair- 
The contract there 


shall not be required 


public policy 
Farmer's view 
“Workmen 


nonunion 


man 
provided: 
to handle material.” 


The doctrine enunciated in Sand Door by 
the principal opinion was stated as follows 


which are 
may 


unions, parties to... 
[hot cargo] contracts, [not] approach 
employees of the contracting employer and 
han- 


induce or encourage them to retuse to 


dle the goods of another employer 

[S]uch conduct constitutes inducement or 
encouragement of employees to engage in a 
concerted refusal to handle goods tor an 
object proscribed by Section 8(b)(4)(A) no 
does in the absence of such 
Such c: 
express language of the statute, and theretore 


by the 


less than it 


agreement mduct is contrary to the 


cannot be validated existence of a 


contract containing a ‘he argo’ clause 


“The 
instruct his 
goods sought to be boycotted. Un the 
they 


employer, but union, may 


employees to cease handling 


employer instructs his employees that 
need not handle the ‘untair’ product, a strike 


handle such goods 


or concerted retusal to 


constitutes ‘a strike or refusal in 
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the course of employment’ within the 


meaning of [the] Section 


“We hold that, regardless of the existence 
of a ‘hot cargo’ clause, any direct appeal to 
employees by a union to engage in a strike 
or concerted refusal to handle a product ts 
proscribed by the Act when one of the ob- 
jectives set forth in Section &(b)(4)(A) is 


- 


present.” 

This rationale actually 
further extension of Chairman 
theory expressed in his special concurrence 
in the McAllister case. There, the basis of 
his reasoning seemed to rest upon the fact 
that the secondary employers had repudi- 
ated their hot cargo contracts and had di- 
rected their employees to handle the hot 
He pointed out that: 


represented a 
Farmer’s 


urine rds. 


“It is impossible to say here, as in Con- 
way, that there was no unlawful ‘induce- 
ment’ or ‘refusal’ on the part of the employees 
to handle McAllister freight. This is so for 
the simple reason that the secondary em- 
ployers here posted notices to their em- 
ployees directing them to handle all freight 
without discrimination.” 

In order to see more clearly the steps in 
the development of the Board’s present 
doctrine, the Reilly Cartage case deserves to 
be considered. It was a companion case to 
McAllister Transfer. Yhe split among the 
Board members was the same except that 
Chairman Farmer further amplified his 
theory by arguing that the Conway doctrine 
was not applicable to the particular fact- 
situation which involved the following con- 
tract clause: 

“The Employer agrees that in sub-con- 
tracting any work. . . anyone sub-contract- 
ing such work must comply with the Articles 
ot this Agreement.” 

The trial examiner had concluded that 
such clause, although differing from the 
type in Conway and Pittsburgh Glass, af- 
forded greater protection to the union from 
a secondary boycott charge because here the 
employers themselves had agreed not to 
subcontract work to nonunion firms. Thus, 
according to the trial examiner, “this is an 
a fortiorart case.” That is, the secondary 
employer’s act of subcontracting work to 
the primary employer amounted to a con- 
tractual breach, and the union’s conduct 
was designed merely to prevent continuance 
of such breach. 

Chairman Farmer, however, found the 
contract “markedly different” from the hot 
contract, pointing out that it 
reservation of any right to 


cargo-type 
contained no 
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the union that its members might refuse to 
handle goods, nor any provision purporting 
to immunize employees against discharge 1 
they refused to handle goods. In addition, 
he noted that the secondary employers at 
no time the union’s induce 
ment of employees not to handle the pri 
mary employer’s freight. Conceding that 
the secondary employers did not resort to 
arbitration when informed by the union ot 
their violation of the contract, and that they 
did not attempt to discipline their emnployees 
refused to handle the freight, Chair 
Farmer concluded, nevertheless, that 
—_ these facts fall short of establishing 
that the 
resort to 
either of 


consented to 


who 
man 
carriers in tact consented to a 
self-help by the Union as a means 
enforcing the provisions of the 
contract or of pursuing its dispute with the 
primary employer.” 


In a final remark, he stated absent 
a contractual provision specifically convey- 
ing the employer’s consent to self-help by 
the Union, such [may not] be in 
ferred merely from the employer's conduct.” 


~onsent 


As previously pointed out, Mr. Farmer's 
view in the subsequent Sand Door and Ply- 
wood case was substantially stronger and 
more rigorous 

A few words might appropriately be in- 
serted here to indicate what the dissenting 
opinions by Members Murdock and Peter- 
had to The position which they 
unsuccessfully advanced was that, assuming 
the hot cargo contract clause was lawful, as 
the majority of the majority in Sand Door 
conceded, it was the duty of the union to in- 
form the employees it represented of their 
rights under the contract, and that to hold 
otherwise amounts to the Board’s repudi- 
ating, on behalt of the employer, a contract 
which he has never repudiated himself. 


son 


say. 


The most recent exposition by the Board 
indicates that 
pressed in Sand Door over that in the Me- 
Allister case. 
American 


it prefers the rationale ex- 


This was expressly declared 
Tron Machine Works 


case about a vear ago. There the hot cargo 


in the and 
clause provided that members of the union 
“shall allowed to handle or haul 
freight to or unfair company.” 
There was again a three-to-two split on the 
among 


not be 
from an 
Board with a disagreement again 
the majority members—one still maintain- 
that contrary to 
public policy. 
ever, expressly stated that it was following 
the theory in Sand Door which it described 
in the following words: 


contracts are 


The principal opinion, how- 


ing such 
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regardless of the existence of a ‘hot 
cargo’ clause, any direct appeal to employees 
union to strike or 
certed refusal to handle a product Is pro- 
scribed by the Act when one of the objectives 
set forth in Section 8(b)(4)(A) is present 
Thus, while Section 8(b)(4)(A) does not 
torbid hot 
ra union's enforcement thereof by appeals 
to the contract, the 
\ct, does, in our opinion, preclude enforce- 
ment of such clause by appeals to 
and this is so whether or not the employer 
the demand that the 
employees refuse to handle the ‘hot’ goods.” 
That this constituted the final step in a 
process of steady and painstaking evolution 
is fully appreciated by the dissenting 
Board members who commenced their opin- 


by 


by a engage in a con- 


the execution of a cargo clause 


employer to honor his 


employees, 


acquiesces in union’s 


wl stating 


the 
a reversal ot a principle 


‘In this 
Roard completes 


case a majority of present 
of Board law that has been affirmed in each 
United States and district court in 


which the issue has been raised.” 


circuit 


It would serve this stage, 
the 
put forward in the dissenting 
cially inasmuch as only two months ago 
Court of Appeals for the Ninth Cir- 
cuit affirmed and enforced, on appeal, the 
order in Sand Doo 


no purpose, at 


to reconsider arguments so vigorously 


opinion, espe- 
the 


decision and 
and Plywood 
The 


theory 


Board's 


agrees with 
majority ot 


apparently the 
the the 
majority, for it does not hold the hot cargo 
clause to be public policy. The 
court expressed the view that: 


court 


advanced by 


agaist 


to 
policy, 


“An employer well free 
decide, matter ot 


whether he will accede to a union’s boycott 


may remain 


as 3 business 
demands, or if he has already agreed to do 
whether he will fulfill his agreement 
An entirely different situation .. . is 
sented under § &(b)(4)(A) 
sought to influence the employer's decision 


so, 
pre- 
when it is 


by a work stoppage of his employees.” 
Significantly, the court added: 


“In the instant case despite the ‘hot 
cargo’ provision in the contract, the 
employees had actually been handling the 
[nonunion] doors. They ceased doing so 


only upon the [union’s] orders. 


There may be some questions still un 
example, the dissenting 
Sand Door asked: 


aes 
answered. For 


Board members in 
his adherence 
may the 


employer reattirms 


hot 


It an 


to an existing contract, 


careo 


Hot Cargo Clauses 


the 
union officials discuss a hot 


notity its members that contract 


May 


clause at a 


union 
applies ? 
mecting 


cargo membership 


May a union send copies of a contract 
hot 


behalt 


con 


cargo clause to its members 
the 


May be 


taming a 


on whose contract signed 


(Such 


Was 
conduct construed as al 
read and, tl 


' 
) 


inducement of employees te ere 


contractual rights 


look at 
statute 


fore, rely on then 


By way of conclusion, a some 


another may 
\ct 
in Section 216(b), that every com 


‘shall 


veun, < 


de Cisions unde I 


Che Interstate 


recent 
be in order Commerce 
requires, 
provide safe and 


juipment, 


mon cCarrict 


adequate ser and _ tacilities 
for the transportation of property in inter 


state commerce 


Nut & Chocolate ¢ 
mpany, the 


certain Carriers to 


In Planters 
Transfer ( 
sidered a tatlure of 


pany 

1¢ C con 
handle 
ft a strike 


lhe 


American 


certain interstate goods because 


against another yeroup of car 


commission ruled that 


“Labor 
with 


ditficulties at connection 
pertormance ot c 
permitted to be 
the 
the public 
obliged to 


Ising in 


the wnmon 


carrier duties cannot be 


used as a valid excuse tor carriers te 


discontinue iderme to 


SCTVIC( which they are per 


form Common carriers by motor 


obliged to accept and transport 
offered to 


tarifts 


vehicl 
al! freight them in accordance 
with their they should 
all the public, including the complainants 


struck 


Are 
sScTVe 


(the employers) 


The 


(sre 


In Montgomery Ward « 


rthern Pacifi 


23 LaBor CASES 


mpany 7 
Terminal ( 


" 67,713, 


mpany f 
128 F 


declared 


Supp 


a federal district court 


‘A contract with a union representing its 


from 


reatene d 


employees cannot relieve a carrier 


performing its duties, even when th 


with a strike 


In Meter « 1 
vv. Gibbons, 30 LaApor ( 33 F 
(2d) 296, the United \p 
peals tor the Eighth Circuit, considered the 


Pohimann Furniture Compas 
on 


asES © 69,914, 
States C 


uurt of 


statute’s requirement of service to a strike 


inded 


detinite 


bound plant surrot by a picket line 


there evidence otf vio 
An 


carrier’s taritt 
vided that 


where Was 


lence additional tactor was that hie 


trom the commission pro 


it was not obligated to pick uy 


and deliver treight to or trom locations at 


Which it was impracticable to operate trucks 
“because of riots, strikes, picketing, or other 
labor disturbances.” The court held tl 


district court’s conclusion 





line violence combined with the provision 
of the tariff excused the carrier from per- 
forming the service it would otherwise have 
been obligated to provide. 

In an ICC case recently decided by a 
trial examiner, involving the Galveston Truck 
Line Corporation and various other carriers, 
no such tariff was involved; nor was any 
The Teamsters Union in 


strike involved. 


order to force the complainant company to 
sign its current over-the-road agreement, al- 
though it did not represent a majority of 
the company’s employees, picketed a city 


terminal, inducing secondary 
employers and their employees not to handle 
the so-called unfair company’s interline 
freight. Subsequently, the union entered 
into a settlement agreement with the re- 
gional NILRB office providing for a consent 
decree which was entered by the Court of 
Appeals for the Tenth Circuit, and the 
picketing and boycott ceased. 


successfully 


The complainant then filed charges with 
the ICC alleging that the other carriers 
had refused to accept shipments which it 
had tendered to them in violation of the 
common carrier obligations. In recommend- 
order against the 
examiner re- 
refusals to 


ing a cease-and-desist 
offending carriers, the trial 
jected the argument that the 
accept such shipments were by the union 
employees, for whose actions the manage- 
ment of the companies were not responsible. 
The examiner likewise rejected the defense 
that such refusal by the carriers should be 
they were obligated by 

“protection of rights” 
contracts to permit 


excused because 
“picket line” and 
clauses in the union 
their employees to refuse to cross a picket 
line or to handle unfair goods. Expressly 
refraining from ruling on the legality of 
such contract clauses, he reasoned that “a 
common carrier may not bargain away its 
obligations and duties to the public [by 
a contract executed with a third party] and 
thereby relieve itself of such obligations and 
duties.” Moreover, he was outspoken in his 
criticism of the employers’ boycott, stating: 
“. , [they] adopted a policy, for their 
own economic protection, of blindly follow- 
ing the official or unofficial dictates of the 
Union . without giving any considera- 
tion whatever to the lawfulness of the Union 
action or their duties . . . as fran- 
chised public carriers. They pre-empted to 
demands of the union representatives and 
the desires of their employees to their duties 
to the public purely because their own 
would better be served 


selfish 


78 


interests 


‘— . Actually, they joined in and made 
effective the threat of the Union to exert 
economic pressure upon complainant 

“Not all strikes are lawful strikes 
not all employee acts are justified, either 
with or without union consent, and no car- 
rier may be excused from its obligations to 
the public merely by blindly accepting and 
abiding by the actions of its employees or a 
labor union without regard to the lawful- 
ness of propriety of such acts.” 


and 


The Court of Appeals for the Second Cir- 
cuit has recently followed the path charted 
by the court in the Amertcan Iron and Ma- 
chine Works Without dissent, the 
Second Circuit, in a bitingly analytic opin- 
ion by Judge Clark, reversed the Board in 
Crowley's Milk (Teamsters, Local 338 v 
NLRB, 32 Lapor Cases § 70,777). Here, 
again, the employer, despite his hot cargo 
with the union, instructed his em- 
ployees to handie the While the 
court’s decision does not differ substantially 
from that ot the United States Court of 
Appeals for the District of Columbia, it is 
following 


case. 


clause 
Lor ds. 


noteworthy in the respects: It 
reatlirms its 
Express 


Board to overrule it; it ex- 


earlier decision in 


although re- 


expressly 
the Conway's 
quested by the 


case 
poses to searching examination all of the 
Board’s recent theories and rationales about 
the relationship between hot cargo clauses 
and secondary boycott violations and com- 
pletely rejects all of them; it advances the 
view that the language of Section 8(b) (4) (A) 
is clear enough in this regard so that resort 
to legislative history is unnecessary; it re- 
jects the notion that hot cargo clauses are 
against public policy and points out that it 
to ponder the validity of 
defense alleged 


is unrewarding 
an attirmative unless the 
According to the 


cargo 


violation can be proved. 
court the law is this simple: A hot 
clause negatives the possibility of “coercion 
of employees” or “forcing” of employers 
because the emplover has agreed or 
sented in advance that the employees do 
not have to do the work and that he will not 
do the this point, then, we 
might as well turn our toward the 
United States Supreme Court because there 


con- 


business. At 
eves 


is certainly no further enlightenment likely 
from the Board. 

In the recent decision of the United States 
Court of Appeals for the District of Co- 
lumbia (Teamsters, Local 886 v. NLRB, 32 
Lapor Cases § 70,689) the Board’s position, 
as declared in American Iron and Machine 


Works, has been challenged. Splitting two 
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to one, the federal court in effect adopted 
the advanced by the dissenting 
Board namely, that if a_ hot 
cargo clause is lawful, a labor union can 
lawtully enforce it by appeals to its members. 
(1) If 
an employer lawfully agrees that his em- 
plovees are not required to handle struck 
work, there can be no strike or refusal to 
work by the employees simply not doing 
vhat thev do not to do. (2) If an 
employer lawfully enters into such an agree- 
ment, a labor union is not forcing or requir- 
ing him to cease doing business with some 
person, but compelling him 
to live up to his own voluntary contract. 


rationale 
members; 


The court makes two basic points: 


have 


merely 


other 
In addition, the court, disagreeing with 
the Ninth Circuit, rejects the public policy 
argument to the extent that it says: 
“We think that, although the public is 
involved, section has for its purpose 
he protection of those persons who might 


this 


be subjected to a secondary boycott, which 
is proscribed in the section.” 
The 


create 


effect of this new decision is to 
new doubts about a matter that seemed 
settled at last. Quite obviously, the United 


Stat 


es Supreme Court will have to resolve 
But this is not likely to happen 
immediately—or in the very near future. 
Meanwhile, all concerned can only wait. 
Perhaps, the Board will modify its position. 
New Member Jenkins has not yet indicated 
his views. Perhaps, Congress will act. In 
event, the Supreme Court will finally 
the matter rest. Or, at least, let us 
hope so. But whatever tangential problems 
the Supreme Court may leave unsettled, it 
certainly must to grips with 
basic, fundamental questions. So many legal 
and judicial minds have grappled with the 
problem, it is difficult to imagine any new 
Perhaps, the an- 


+} 


e issue, 


+ 
to 


come some 


theory being spelled out 
swers will surprise us. 

NLRB in the past month has ruled 
invalid to 


Che 
that hot 


cargo clauses are as 


common carriers, in Teamsters, Local 728, 5 
CCH Lapor Law Reports (4th Ed.), § 54,979 
The union in that case advised its members 
who were employed in the trucking indus- 
try that they could refuse to handle freight 
from the Genuine Parts Company. The 
NLRB found this action by the union to be 
a violation of the Tatt-Hartley ban on sec 
ondary boycotts notwithstanding the exist- 
ence of hot cargo clauses in the agreements 
with the truck lines. It is noteworthy that 
the first ruling in which a majority 
Board has held i clause to be 
It took the position that the NLRB 
should adopt afl lecisional rule” 
union’s making of a_ hot 
“constitutes prima facie evidence of 


this is 
of the 
invalid. 


such 
“as rmative 
that a cargo 
contract 
union inducement or 
activity. \ 
was proved 
the 
The 
the 

Was 


encouragement” ot 


secondary boycott violation 
would 
that a shipper was 


common facilities 


be established when it 


refused use of a 
principal 
Interstate 


tree 


carrier’s 
opinion stated that 
Commerce Act, an 
to refrain from doing business with any 


unde 
emplover not 
in- 
dividual, and, therefore, the employer could 
not agree to refrain from doing business by 
agreement with a 
opinion, two members of the Board found it 
unnecessary to the effect of the 
Interstate Commerce Act in the c One 
stated that hot cargo clauses are 
to public policy and, therefore, invalid in all 
industries. The othe 
stated that while 
between employer and union, they may not 


union, In a concurring 
consider 
ast 
contrary 
concurring member 
such clauses are valid 
be enforced by union appeals to employees 
One member of the Board dissented on the 
ground that any interpretation on the Inter- 
state Commerce Act should be undertaken 
by the Interstate Commerce 


and not by the Board 


Commission 


In conclusion, it seems fair to say 


present status of hot cargo clauses 
little protection to labor unions or employ 
ers. We will have to wait to find out what 


the next step will be [The End] 





RECOGNITION-ORGANIZATIONAL 
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PICKETING AND RIGHT-TO-WORK 





1 
plovee, so long as he remains employed in 
the unit is, 
gaining agent’s authority and is entitled to 
fair representation. In this context, the 
usual right to withdraw from a voluntary 
relevant, let alone 


to repeat, subject to the bar- 


association is scarcely 


controlling. 


Hot Cargo Clauses 


rs¢ suggest that the 


You may, of cou 


theoretical duty of fair representation is not 


in practice realized as to non-union em 


plovees and that their grievances 


Arbitrators 


int to cases 


neglected 
and pe 
fought tl 


terests are 


that generality 
unions 


have i« hattles of 





unionized members of the unit. There are 
many motivations for such battles. The 
interests of union employees may call for 
vigorous protection of the non-union ones. 
The bargaining agent may wish to earn 
the good-will of non-union employees in the 
hope that they will become members or at 
least abandon active hostility or any dispo- 
sition to join a rival. And the bargaining 
agent may be moved by the ethical and 
legal obligation represented by the duty of 
fair representation. 

In any event, the law does, and should 
continue to, impose the duty of fair repre- 
sentation notwithstanding the obstacles to 
its full discharge in favor of non-union em- 
ployees. A coherent labor policy would 
scarcely be advanced by ignoring that duty 
when the issue is that of fairly allocating 
the costs incurred by the bargaining agent. 


The argument I have made for the Taft- 
Hartley union shop is not the conventional 
argument that the non-union employees 
benefit from union activities and, accord- 
ingly, should pay a fair share of the cost 
involved in getting union benefits. The 
benefit argument is, of course, open to ques- 
tion. Perhaps non-union employees have 
the initiative, the industry and the skill 
which would bring them more rewards, 
psychic and financial, than they get under 
collective bargaining. Perhaps, in a given 
situation collective bargaining produces no 
benefit for any employee. On the other 
hand, perhaps non-union employees do bene- 
fit and are merely playing the paying mem- 
bers for suckers. In any event, the paying 
members will feel like suckers and the re- 
sultant bitterness may add to the difficulty 
of achieving the statutory objectives of 
protecting the employment of the non-union 
minority and of insuring that they are 
fairly represented. 

Let me turn to two considerations which 
complicate my argument. First, union dues 
are used to finance activities which are 
remote from collective bargaining and which 
also may be opposed by employees forced 
to finance them. I refer primarily te polit- 
ical activities and related activities by which 
unionism seeks to affect governmental ac- 
tion and to advance its idea of the good 
society. I recognize that the problem here 
is especially acute for the non-union mem- 
ber, who lacks even the theoretical possi- 
bility of shaping the union’s official position. 
But the problem is also important for em- 
ployees who belong to the union because 
of its bargaining activities and in spite of 
its political activities. The problem involved 


80 


thus affects all who finance union activities, 
and it should, I believe, be handled as a 
general problem, rather than by way of a 
prohibition of the Taft-Hartley union shop. 

The 
ruption, which is now 
independent reason for such a prohibition 
Compulsory dues naturally aggravate the 
corruption problem because they increase 
the loot and reduce the ability of members 
or dues payers to protest by withholding 
financial support. But, again, corruption ts 
a general problem affecting both the ma- 
jority and the dissenting minority. And, 
again, I believe that it should be treated as 
a general problem and should not be attacked 
by way of the Taft-Hartley union shop 


cor- 


second complication is union 
being urged as an 


Jefore concluding, I should like to make 
two general points, which may help to put 
the right-to-work controversy in_ prope 
perspective. First, I doubt that “right-to- 
work” laws are significant in relation to the 
problems raised by the concentration of power 
in centralized unions which can substantially 
influence wage policies on an industry-wide 
basis. Union security or compulsory union 
arrangements indicated earlier, 
more significant as a consequence, than as 
a cause, of such power. The railroad unions 
are a case in point. Although the Railway 
Labor Act until 1951 barred all such ar- 
rangements those unions grew in 
and did not lag behind in bargaining. 


are, as I 


numbers 
The 
legal remedies for the power of the cen 


tralized national unions—if there are any 
wise remedies—will have to be much more 
heroic than right-to-work laws. 


Although the second point sound 


ungracious, it should not be 
Exponents of “right-to-work” laws should 


may 
suppressed. 


consider whether their insistence on freedom 
of occupational choice and the dignity oft 
the individual may not be excessively spe- 


cialized. To take only one example, they 


may wish to consider the relationship ot 
restrictive employer hiring policies as well 
as FEPC legislation to the symbol of indi- 


Other- 
two 


vidual freedom which they invoke. 
they will be open to one of 
unpleasant charges: First, that they are 
exploiting our traditions of freedom merely 
to snipe at the union movement; or, sec- 
ondly, that they are blindly ignoring the 
many areas of economic life where the pro- 
tection of the dignity of the individual is 
still unfinished business and where some 
employers are not using their economic and 
moral power to get on with the job. 


[The End] 
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Meetings of Labor Men 


Industrial Relations Conference.— The Six- 
teenth Annual industrial Relations Confer- 
ence will be held on April 17 in Minneapolis 
It is sponsored by the Twin Cities Chapter 
of the Society for the 
Management, in cooperation with the In- 
dustrial Relations Center of the University 
of Minnesota. Speakers will include such 
authorities as Solomon Barkin, director of 
research, Textile Workers’ Union of America, 
and Arthur E. Hall, general manager, Brock- 
Hall Dairy Company, Hamden, Connecticut 

For additional information, write George 
W. England, Industrial Relations Center, 
University of Minnesota, Minneapolis 14, 
Minnesota. 


American Management Association.— The 
Midwinter Personnel Conference of the 
American Management Association will be 
held February 17-19 at the Palmer House 
in Chicago. The conference is open to non- 
members as well as to members of AMA. 
Included in the speakers will be Jerome 
Fenton, National 
Labor Relations Norman 
Vincent Peale of the Collegiate 
Church, New York. 

Advance registrations may be picked up, 
and new registrations made, beginning at 
8:30 a. m. in the Palmer House Grand Ball- 
room Foyer, February 17. 


counsel of the 
Board, and Dr. 


Marble 


general 


Moratorium on Wage Increases 


Philip M. Talbott, president of the Chamber 
of Commerce of the United States, recently 
stated that the proposal by union leader 
Richard J. Gray tor a one-year moratorium 
on wage increases “strikes at the root of 
the current inflationary problem.” Mr. Talbott 
went on to say that “the suggestion by 
Richard J. Gray, president of the AFL-CIO 


Rank and File 


Advancement of 


Building Trades Department, for a one-year 
voluntary moratorium on wage increases, 
is highly significant. Action of this kind 
puts businessmen in a position to hold the 
line, or even lower prices, for the benefit of 
the consumer, if workers’ efficiency keeps 
improving and costs generally stop 
Direct and indirect labor costs account for 
70% to 80% of prices generally. Thus, Mr. 
Gray’s suggestion is a forthright acknowl- 


risine 


edgment of the key role played by succes- 
sive wage rounds in boosting prices, and it 
strikes at the root of the current inflationary 
problem.” In conclusion, Mr. Talbott stated 
that “the consumer is indebted to Mr. Gray 
for his understanding and courage.” 


Right-to-Work Tax Deduction 


An interesting article on this subject was 
recently published in the Fall, 1957 
ot the Viriginia Accountant, The article, by 
Robert Homer entitled “Deduct 
ibility of Expenses Contrary to Public Pol 
icy.” An excerpt irom this article on the 
deductibility of payments to the National 
Right to Work Committee, follows 


“A comparatively recent question has de 
veloped regarding the deductibility of pay 
ments to the National Right to Work Com 
mittee. The organization was formed in 
1955 with the descriptive theme of ‘Americans 
Must Have the Right But Not be Com 
pelled to Join Labor Unions’. The 
purpose of the Committee is to do all it 
can to inform American citizens of the evils 
of compulsory belief that 
enlightened public opinion will remove from 
national scene this 
Mindful of the 


torced 


Issuc 


Bass is 


stated 


unionism in the 


menace to our 
fact that some 
against 


our 
liberties 

American 
will to join and pay dues to labor organi 
zations in order to earn a living, the Com- 
mittee’s set forth in its 
constitution make the 


citizens are then 


objectives, as 


and by-laws, are to 


$l 








public and workers aware of the violation 
of individual rights by compulsory unionism 
and to aid and support all who by lawful and 
proper means are opposing compulsory 
unionism. Furthermore, the Committee has 
not engaged in legislative activity and its 
constitution and by-laws do not provide 
for legislative activity.” 

The article states that payments and con- 
tributions to the National Right to Work 
Committee cannot be deducted as a chari- 
table deduction since taxpayers have never 
established its deductibility. The article 
goes on to state that “the main conten- 
tion of the Internal Revenue Service, in 
disallowing the deduction, is that they con- 
sider one of the ultimate aims of the Com- 
mittee to be to influence legislation, and 
they need time to examine the constitution 
and by-laws and the activities of the or- 
ganization to determine if such payments 
should be deductible. 

“There are a couple of thought-provoking 
points that might be considered here regard- 
ing the deductibility of payments to the 
Committee. It is readily conceivable that 
the work and objectives of the National 
Right to Work Committee might be ac- 
complished without attempting to influence 
legislation if people are informed about the 
evils of compulsory unionism. Such was 
not the case with the National Tax Equality 
Association. Tax equality could not be 
brought about without either the Association 
or its members attempting to influence 
legislation to the extent of eliminating the 
disparities in the tax laws. 

“Secondly, individuals are allowed to de- 
duct dues paid to unions in determining 
their net taxable incomes. The dues re- 
ceived by the unions are used for lobbying 
and campaign contributions in order to 
influence legislation and the due processes 
of law in favor of unionized labor. Hence, 
it would seem logical that payments to the 
National Right to Work Committee would 
be deductible since they are used to inform 
the public of the other side of the picture 
which points out the menace of compulsory 
unionism to our individual liberties. The 
only point of argument that might be pre- 
sented in favor of allowing the deduction 
of union dues and not of payments to the 
Committee, would be that the payment of 
dues is compulsory if one is a member of a 
union or wishes to get and hold a job 
covered by a union contract, whereas pay- 
ments to the National Right to Work Com- 
mittee are strictly a voluntary matter.” 

In examining past cases in this area it 
may be “noted that the purposes of the 
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organizations involved in these cases were 
not materially different from the purpose 
and activities of the National Right to 
Work Committee in opposing compulsory 
unionism and promoting the open shop. 
Payments to these other organizations have 
been held deductible as ‘ordinary and nec- 
essary’ business expenses. 

“Therefore, it appears that payments to 
the Committtee should not be disallowed 
because of its purpose and activities, but 
only if it is proven that the payments are 
not an ordinary and necessary business ex- 
pense for a specific taxpayer.” 


Compulsory Retirement, Pro and Con 


What are businesses going to do about 
the tremendous increase in the ranks 
of older workers? 


The number of Americans who fall into 
the over-65 age group has grown faster 
than the nation’s population as a whole, and 
continue to be true for several 
As science stretches our 


this will 
decades to come. 
life expectancy and citizens can look for- 
ward to better health and longer life, the 
older worker finds himself faced with a 
prospect that may not be a welcome one— 
compulsory retirement. 


The problem of whether or not to arbi- 


trarily retire workers who have reached 
their sixty-fifth birthday is a serious one 
for employers. With the shortage of skilled, 
competent workers increasing yearly, it 
may seem ridiculous for a company to de- 
prive itself of the very employees it needs, 
only because they have reached a certain 
age. Certainly some sort of decision will 
have to be made about the problem, as more 
people become aware of it and more con- 
tinue to fall into the “retireable” category. 


The Jndustrial Bulletin, published by the 
New York State Department of Labor, dis- 
cussed both sides of this pertinent question 
in its November issue. It noted two kinds 
of retirement age policies, the flexible re- 
tirement program, and the fixed retirement 
program. 

One of the more obvious arguments in 
favor of a flexible program is the fact that 
at the age of 65, many workers are still 
quite capable of performing their jobs, and 
may wish very much to continue with them. 
The psychological as well as economic im- 
portance involved in allowing older people 
to go on working is well known; everyone 
needs to feel that he is performing useful 
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Economically, social security benefits 

small, maximum payments being 
$162.80 monthly for a man and his wife, 
that it may be impossible, even with other 
sources of income, for older people to live 
comfortably. 


tasks. 


are so 


\ flexible plan can be a money saver for 
the company, too. A New York firm, which 
dropped its compulsory retirement in 1952, 
substituted a plan whereby ‘“non-super- 
visory employees who had a satisfactory 
work record, were physically fit, and were 
needed by the company, could continue 
working up to three more years.” It saved 
approximately $200,000 in pension payments 
between 1953 and 1956; the savings that it 
realized in having experienced, capable men 
on the job can only be approximated. 


On the other side of the question is the 
that when older employees stay on, 
the younger men, who may be equally capa- 
ble and deserving, are deprived of advance- 
ment. The effects of this can readily be 
imagined—on morale, loyalty and ambition. 
But perhaps even more fundamental is the 
question of who is to implement the flexible 
program. Someone must decide where to 
draw the line between those who can con- 
tinue working and those who cannot. Judg- 
ments such as these must be fairly subjec- 
tive, and few people relish the responsibility 
of informing a worker that he is no longer 
valuable to the company. Favoritism and 
personal prejudice, whether real or imagined, 
sure to accompany such 
decision-making. A fixed retirement policy, 
on the other hand, plays no favorites and 
entails no managerial problems of setting 
time-consuming boards to 


tact 


are accusations 


up expensive, 
determine worker retirements. 

If the employees belong to a union, the 
grievance procedures that undoubtedly would 
follow a decision for retirement are obvious. 
Certainly such grievances may seem _ per- 
fectly justified. Labor-management rela- 
tions, already complex, may become infinitely 
more complicated with a flexible system. 

There are a great many variables to be 
considered before any company can come 
to a definite decision—the individual size, 
manpower need and available personnel of 
each firm. Sometimes compromises can be 
worked out or temporary measures adopted. 
For example, a flexible policy could be 
adopted for rank and file members, and a 
fixed program for executives. The 
problem, however, is one which must be 
met soon, and one to which much careful 
planning and thought must be devoted. 


Rank and File 


basic 


We Need More V/vorkers— 
But Not Right Now 


While warnings of a_ skilled-worker 


shortage are being predicted for the 
future, job openings have decreased. 


Last month the Laspor LAw JOURNAL 
quoted Stuart Rothman, solicitor of labor, 
as he warned that America is not producing 
enough skilled workers to meet the expected 
demands of this country in the next. ten 
years. In an address in Detroit recently, 
Secretary of Labor James P. Mitchell strongly 
re-emphasized this warning. 


“If an employer wants to keep his busi- 
healthy—and make that much of a 
contribution to the total health of the Ameri- 
can economy—he is going to have to step 
up his on-the-job training, step up his ap- 
prenticeship, step up his efforts to fit the 
right worker into the right job and to give 
that worker the means to grow with his 
job,” the Secretary said. “He is going to 
have to find and train his own workers, In 
a period of incessant technological advance 


ness 


and skill change, nobody else is going to 
do it for him.” 


Mr. Mitchell said that from 1951 to 1956 
the number of craftsmen in the American 
labor force remained unchanged, while total 
employment increased by 4 million. Young 
people, he said, have shown a “shocking 
lack of interest” in skilled-craftsmen occu 
pations. A total of 780,000 youths under 25 
years of age were skilled craftsmen in 1951, 
compared with 560,000 under 25 who were 
craftsmen in 1956. “Beginning now,” said 
the Secretary, “we must plan for our future 
manpower needs.” 


Despite Mr. Mitchell's 
and despite what the predictions say, the 
number of jobs currently available has de- 
clined. The Department of Labor’s October 
survey of nonagricultural job openings listed 
by public employment offices was reported 
in the Department’s publication, The Labor 
Market and Employment Security, It showed 
that in contrast to the seasonal rise which 
would normally be expected, job vacancies 
hit a 30-month low of 18,300—a drop of 54 
per cent from a year ago. The decline was 
widespread across the country, with Mis- 
souri, New York and Washington taking 
the biggest reduction. 


words, however, 


Occupationally, the decreases in demand 
for various jobs between October, 1956, and 
October, 1957, included the following drops: 
Engineers were down 56 per cent, Drafts- 

(Continued on page 95) 
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OSEPH A. JENKINS, member of the 

National Labor Relations Board, delivered 
a speech before the Arbitration and Indus- 
trial Relations Conference, at Fort Worth, 
Texas, on November 19. Because we con- 
sider it a particularly illuminating analysis 
of a timely topic, the JouRNAL reproduces 
the speech, in full text, below: 


NLRA—Its History and Purposes 


Both the Wagner Act and the Taft- 
Hartley Act declare a federal policy of 
removing “recognized sources of industrial 
strife and unrest, by encouraging practices 
fundamental to the friendly adjustment of 
industrial disputes.” 

The substantive provisions of both have 
as a basic concept that good-faith use of 
the collective bargaining process is the most 
desirable way of attaining industrial peace. 
The Railway Labor Act of 1926, as amended 
in 1934—based on this same concept—en- 
couraged collective bargaining in positive 
terms. Neither the Wagner Act nor the 
Taft-Hartley Act made it “the duty” of the 
employer and employees “to exert every 
reasonable effort to make and maintain 
agreements” or “to settle all disputes, whether 
arising out of the application of such agree- 
ments or otherwise,” as does the Railway 
Labor Act.’ Instead, both acts describe 
what is ultimately to be expected of the 
potential participants in a collective bargain- 
ing process in negative language. Thus, the 
statutory device for regulating the dealings 
of parties who may face each other across 


a bargaining table makes it an unfair labor 
practice “to refuse to bargain.” The Taft- 
Hartley Act added, in Section 8(d), a gen- 
eral definition of “the duty to bargain,” in- 
cluding a duty to confer in good faith on 
“any question arising” under the agreement, 
but it relieved the parties to contracts of 
any other obligation to bargain during the 
contract’s effective term, about the modifi- 
cation or termination of the contract, absent 
compliance with certain procedural require- 
ments there described. 

The use of such negative legislative de- 
vices for the encouragement of effective 
collective bargaining and the adjustment of 
industrial disputes has been consistently 
criticized.” 

In comparing the provisions of the Wagner 
Act with the provisions of the Railway 
Labor Act, former NLRB Member Leiser- 
son said: * 

“T was just going to remark in connection 
vith Senator Burke’s question about the 
; provision of the Railway Labor Act, 
that the question has often been asked 
me why has that not applied to the other 
industries? My answer usually is this: The 
Labor Relations Act proceeds on the theory 
of the novel writer. It says that the em- 
ployer shall not discriminate against organ- 
izations or interfere with them, and then it 
says employers shall not refuse to bargain 
collectively. That is where the authority 
of the Labor Relations Board ends, at 
bringing the employer and employee to- 
gether, but negatively. The moment the 





1 Sec. 2(1) of the Railway Labor Act, 45 USC 
Sec. 152. 

2 See recommendations of the Twentieth Cen- 
tury Fund, Inc., in Hearings on the National 
Labor Relations Board Before the Committee on 
Education and Labor, on 8. 1958, Pt. 3, pp. 
720-721; The Proposed Amendments to the 
Wagner Act, pp. 970, 973, footnote 29: The 
President’s National Labor-Management Confer- 
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ence, Nov. 5-30, 1945 (United States Department 
of Labor, Division of Labor Standards, Bulletin 
No. 77), pp. 42-43 (1946); and Frank Elkouri, 
How Arbitration Works (Bureau of National 
Affairs, 1952), Ch. 1. 

3 Hearings Before the Committee on Educa- 
tion and Labor, United States Senate, 76th 
Congress, ist Session, on Bills to Amend the 
National Labor Relations Act, p. 998. 
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employer does not refuse to bargain col- 
lectively, the Board is through. In other 
words, it is like the novel, when the hero 
and heroine get together they live happily 
ever after. Well, anyone who is married 
knows that is not all the story. The Rail- 
way Labor Act starts where the Labor 
Relations Act leaves off with the provision 
protecting the rights of employees. The 
Railway Act starts just the other way, pos- 
itively. It says it shall be the duty of every 
carrier and his officers and agents and of 
all the employees to exert every effort to 
make and maintain agreements. That is 
collective-bargaining agreements. It is their 
duty to do that, to exert every effort to do 
it. Instead of stating it negatively, they 
shall not refuse to bargain, it says they shall 
bargain.” * 


Despite the use of “negative” legislation, 
it was conceivable that the Board might 
nevertheless use the powers granted to it to 
compel enforcement of the collective agree- 
ment or to remedy its breach as such. The 
legislative histories of both acts evince a 
Congressional intent to the contrary. In 
1935 and, again, in 1947, Congress rejected 
a number of proposals to make it an unfair 
labor practice for the parties to violate a 
collective bargaining agreement or other- 
wise to firee them to adhere to any bargain 
they made. Of more particular interest to 
this group is what, in the final enactment 
process, the Congress deleted from the 1947 
The amendments, as_ they 
originally passed the House and Senate, 
included provisions which made the failure 
of parties to abide by an agreement to arbi- 
trate an unfair labor practice.’ These were 
dropped in conference on the ground that 
“once parties have made a collective bar- 
gaining contract, the enforcement of that 
contract should be left to the usual proc- 
esses of the law and not to the National 
Labor Relations Board.” ° 


amendments. 


With the possible exception of Section 
10(k) of the Taft-Hartley Act, the statute 
nowhere requires the Board to sanction or 
consider a collective agreement of the par- 
ties providing for “methods of voluntary 
adjustment” in determining the issues pre- 
sented to it.” Indeed, the present law spe- 
cifically provides: * 

“The Board is empowered, as hereinafter 
provided, to prevent any person from en- 
gaging in any unfair labor practice (listed 
in Section &) affecting commerce. This 
power shall not be affected by any other 
means of adjustment or prevention that has 
been or may be established by agreement, 
code, law, or otherwise.” 

This grant of paramountcy to the Board 
is obviously directed to achieving uniformity 
in the operation of the national labor policy. 
It is a basic requisite to the Board’s effec- 
tive execution of its function as the guard- 
ian of the public interest in the enforcement 
of the act. Unless this paramountcy be 
conceded, private parties could, by agree- 
ment, deny to the public and to individuals 
the rights afforded to them by the act. 
Under the law, as it now stands, the Board 
is called upon: 


“s . to accommodate five paramount 


objectives of our national labor policy. These 


are: 
“(1) protecting the right to organize and 

collectively, including the deter- 

majority representation; 


bargain 
mination of 

“(2) protecting the right to refrain from 
engaging in collective bargaining; 

“(3) holding unions and employers to 
their full legal responsibilities; 

“(4) protecting individuals and the public 
from the of ‘coercive institutions’; 


and 


power 


“(5) encouraging the processes and pro- 
cedures of voluntary bargaining.” * 





‘It is interesting to note that the Railway 
Labor Act had its origin in private negotiations 
among the affected groups. See testimony of 
Donald Richberg, Hearings Before the Commit- 
tee on Interstate and Foreign Commerce, House, 
69th Congress, ist Session, on H. R. 7180, p. 9. 

5S. Rept. 105, 80th Cong., 1st Sess., pp. 20-21, 
23: H. Rept. 245, 80th Cong., 1st Sess., p. 21. 
The House bill defined ‘“‘bargain collectively” 
so as to require: ‘“‘If an agreement is in effect 
between the parties providing a procedure for 
adjusting or settling such dispute, following 
such procedure.’’ 

®*H. Conf. Rept. 
p. 142. 

7 Section 10(k) provides that, upon the filing of 
a Sec. 8(b)(4)(D) charge, the Board shall hear 
and determine the dispute—relating to assign- 
ment of work—unless within ten days after 
notice of charge, the parties satisfy the Board 


510, 80th Cong., Ist Sess., 
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that they have ‘“‘adjusted’’ or “have agreed 
upon a method for voluntary adjustment of the 
dispute.’’ The section has a number of unique 
features: (1) Under certain circumstances, a 
formal procedure is made preliminary to issu- 
ance of complaint (2) The parties may, by 
specified action, effect a postponement or elimi- 
nation of this formal procedure. (3) By further 
specified voluntary action, the parties may effect 
a disposition of the entire proceeding 

’ The Wagner Act Section 10(a) provision in- 
cluded language specifically stating that the 
power of the Board to remedy unfair labor 
practices shall be ‘‘exclusive.’’ The omission 
of this language in the Taft-Hartley Act is not, 
however, generally regarded as significant. 

* Bernard Samoff and Harold X. Summers, 
“The Effect of Collective Bargaining Provisions 
on NLRB Action,.”’ 8 Labor Law Journal 676 
(October, 1957) 
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These objectives go beyond the content 
of any private agreement. Moreover, as the 
United States Court of Appeals for the 
Ninth Circuit said: 

“" . . collective bargaining agreements 
do not necessarily accomplish peace; they 
are not a guaranty that no further unfair 
labor practices will occur or that such prac- 
tices will not burden commerce cs 


The statutory grant of paramount juris- 
diction to the Board is not a mandate to the 
Board to exercise such jurisdiction in all 
circumstances. The Board may, in its dis- 
cretion, refrain from interfering in contro- 
versies between management and _ labor. 
The ideal is clear: Where it can do so— 
without abandoning its duties to protect 
rights which the statute guarantees (despite 
attempted contractual waiver) to employers, 
bargaining representatives, individual em- 
ployees, or to the public—the Board should 
not, as a matter of policy, interfere in dis- 
putes the parties can, or have attempted to, 
resolve by arbitration or by other peaceful 
methods of voluntary adjustment. 

As the 22 years of Board experience with 
the administration of the act have demon- 
strated, the task of drawing clear lines of 
decision or standards for making this kind 
of discretionary judgment is not an easy 
one.” The infinite variety of fact situations 
in which the Board has been asked to con- 
sider and give controlling weight to a private 
agreement to arbitrate labor-management 
differences exposes the difficulties involved. 
After 22 years, one can discern, in the body 
of case law, some clear pattern of the con- 
ditions under which the Board will give 
effective weight to the existence of agreed- 
upon methods of voluntary adjustment or 
to the awards of arbitrators resulting from 
the use of such procedures. 

On an occasion such as this, I can do 
no more than outline for you the “land- 
mark” cases developing and defining the 
criteria involved. 


Allegations of Employer Refusal 
to Bargain 

In one broad category are those cases 
in which one party to a collective-bargaining 
contract elected to come to the Board for 
a determination of a dispute ‘plainly involv- 


ing the application and administration of the 
substantive contract provisions rather than 
submit the matter to available arbitration 
or to grievance procedures established by 
the same contract. This category of cases 
usually comes to the Board upon union- 
initiated charges attributing to the employer 
unilateral changes in working conditions 
incorporated in the bargaining contract. The 
company is willing to refer to grievance arbi- 
tration machinery the question of whether 
the changes violated the substantive con- 
tractual covenants or whether it had the 
right to take unilateral action under an ex- 
press or implied management prerogatives’ 
clause. The union, however, elects to come 
to the Board. In the course of the NLRB 
proceeding, the company relies on this griev- 
ance machinery as a bar to the Board’s 
jurisdiction to determine the controversy 
and asks that the Board dismiss the com- 
plaint. In such situations, while the Board 
recognizes its legal power to pass upon the 
merits, it will usually refrain from doing 
so as a discretionary matter, in order to 
encourage the parties’ continuing practice 
of collective bargaining. 

The “landmark” case on this point is 
Consolidated Aircraft Company. It contains 
the following statement of the self-imposed 
conditions motivating the Board's treat- 
ment of such situation: 


“We are of the opinion that it will 
not effectuate the statutory policy of en- 
couraging the practice and procedure of 
collective bargaining for the Board to as- 
sume the role of policing collective contracts 
between employers and labor organizations 
by attempting to decide whether disputes 
as to the meaning and administration of 
such contracts constitute unfair labor prac- 
tices within the meaning of the Act. On 
the contrary, we believe that parties to col- 
lective contracts would thereby be encouraged 
to abandon their efforts to dispose of dis- 
putes under the contracts through collective 
bargaining or through the settlement pro- 
cedures mutually agreed upon by them, and 
to remit the interpretation and administra- 
tion of their contracts to the Board. We, 
therefore, do not deem it wise to exercise 
our jurisdiction in such a case, where the 
parties have not exhausted their rights and 
remedies under the contract as to which 
the dispute has arisen.” ” 





1 NLRB v. Walt Disney Productions, 9 LABOR 
CASES {§ 62,441, 146 F. (2d) 44, 48 (CCA-9, 1944), 
reh'g den., enf'g with modifications, 48 NLRB 
982 


11 For scholarly presentation of the cases and 


the problem involved, see Bernard Samoff and 
Harold X. Summers, work cited at footnote 9, 
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“The Labor Board Looks at Arbitration,’’ 
Labor Law Journal 329 (May, 1951), and *' 
New Look at the NLRA and Arbitration," 
Labor Law Journal 535 (August, 1954). 

12247 NLRB 694, 705-706 (1943), enf'd as modi- 
fied, 8 LABOR CASES { 62,088, 141 F. (2d) 785 
(CCA-9, 1944). 
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The court’s enforcement approved this 
principle. The court went farther than the 
Board. In reversing the Board’s ruling that 
one of several acts (not found by the Board 
to be covered by the above statement) con- 
stituted an unfair labor practice, the court 
pointed out that there, too, the difference 
between the parties was a good-faith dis- 
agreement between them on a subject sus- 
ceptible of resolution by resort to the con- 
tract machinery.” 

The Consolidated Aircraft case bears a 
decision date of 1943. The Board and the 
courts still endorse and apply its principles 
where, on analysis, the subject matter of 
the complaint involves a good-faith differ- 
ence between the parties as to the admin- 
istration and interpretation of substantive 
and legally valid contract conditions.” 


Allegations 
of Discriminatory Discharges 


Another kind of fact situation 
the discharge of individual employees. The 
complaint describes the company’s action 
as being taken for reasons forbidden by the 
Soard 


involves 


act. The company asserts before the 
that the discharge was for a “cause” it is 
prepared to prove but that, because its 
action had been or could have been proc- 
essed under contractual arbitration machin- 
ery, the 3oard should, for policy reasons 
supportive of reference of disputes to arbi- 
tration, dismiss the complaint. 

Board accommodation to the arbitration 
process in such cases can be and has been 


afforded. There are well-defined reserva- 
tions, however, designed to guard against 
abandoning the individual employee to a 
collusive union-company action or to unfair 
representation by a union or to an arbitra- 
tion decision applying an invalid contract 
clause or a rule of law clearly at odds with 
statutory concepts. 


Arbitration-Award Criteria 
to Be Given Effective Weight 


reservations 


An outline of these or—to 
put it differently—a statement of the condi- 
tions under which the Board will give effec- 
tive weight to arbitration machinery in such 
cases—is discernible in the recently decided 
Spielberg Manufacturing Company case.” In 
the Spielberg case, charges were filed by an 
attorney on behalf of four employees alleg- 
ing that they had been unlawfully denied 
reinstatement after a strike. The company 
moved to dismiss the complaint on the 
ground that the denial of reinstatement was 
in accordance with an arbitration award. 
The strike settlement agreement between 
the company and the union had provided 
for arbitration of alleged misconduct of 
individual strikers. The trial examiner de- 
nied the motion to dismiss and required the 
question of misconduct to be fully litigated 
Thereafter, in disposing of the misconduct 
contention on the merits, the trial exam- 
iner found against the company. The Board, 
however, gave effect to the arbitration award 
examine the inde- 
Joard’s decision 


record 
indicated 


and reiused to 
pendently. The 
that it would give full weight to arbitration 





"At p. 788. 

™ The Consolidated Aircraft rule was subse- 
quently applied in the following cases: Timken 
Roller Bearing Company v. NLRB, 12 LABOR 
CASES £ 63,793, 161 F. (2d) 949 (CA-6), rev’g in 
part and remanding in part Board findings on 
the subject reported at 70 NLRB 500 (1946) 
(of particular interest, in the development of 
rules currently applied by the Board, is the 
court's finding that the company committed no 
refusal to bargain when it withdrew from fur- 
ther participation in pending grievance pro- 
ceedings because the union went on strike in 
violation of a no-strike clause): Midland Broad- 
casting Company, 93 NLRB 455 (1951) (applica- 
tion of the rule was strongly resisted by the 
union on grounds that the unilateral grant of 
wage increases to certain individuals in the unit 
amounted to such a negation of the basic statu- 
tory rights of the union that a Board remedy 
was required): Crown-Zellerbach Corporation, 
95 NLRB 953 (1951) (the dispute held to be 
“arbitrable’’ involved the union's objections to 
the company's determination of wage rates ap- 
plicable to the operation of a new machine in- 
stalled after the effective date of the bargaining 
eontract): McDonnell Aircraft Corporation, 109 
NLRB 930 (1954) (the union claimed the com- 
pany’s unilateral work assignments to employees 
outside the unit detracted from the job content 


Arbitration 


guaranteed employees by the contract, proc- 
essed the claim through the grievance machin- 


ery and, just short of the arbitration stage 
filed charges with the Board); Borden Com- 
pany, Mariposa Division, 110 NLRB 802 (1954) 
(the company succeeded in showing that it had 
offered to arbitrate its “‘right’’ in light of a 
broad management prerogatives clause to 
change work schedules without consulting the 
union): United Telephone Company of the West, 
112 NLRB 779 (1955) (although the companys 
had refused to arbitrate its right to eliminate 
overtime schedules, it did discuss with the union 
the alternative of seeking a state court's declar- 
atory judgment; the union filed charges with 
the Board, and the company commenced the 
state court action which was still pending at 
the time of the Board proceedings). See also 
Standard Oil Company of Ohio v. NLRB, 21 
LABOR CASES ° 67,000, 196 F. (2d) 892 (CA-6 
1952) where, in accord with the Consolidated 
Aircraft principle, the court remanded to the 
Board for a determination of the availability 
of grievance machinery for the dispute. Com- 
pare the cases, noted below, in which the Board 
was called upon to decide whether the party 
refusing to arbitrate its complaints could be 
subjected to unfair labor practice liability under 
the act. 
112 NLRB 1080 (1955) 
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awards whenever it found, as it did in this 
case, that the following conditions had been 
met: (1) the arbitration proceedings had 
been ‘tair and regular,” (2) all parties had 
agreed to be bound,” and (3) the arbitra- 
tion decision was not “clearly repugnant 
to the nurposes and policies of the Act.” 


A subsequent case, New Britain Machine 
Tool Company," afforded the Board an op- 
portunity to decide whether it could give 


any effect to an arbitrator’s decision in- 
volving an individual discharge where it 
was satisfied as to the regularity of the 
arbitration proceedings and the good faith 
of the parties in submitting their dispute to 
it, but differed with the arbitration result 
on statutory policy grounds. The facts were 
as follows: A concededly valid maintenance- 
of-membership contract containing an “‘es- 
cape” clause provided that members could 
remove themselves from the membership 
obligation of the contract by giving both 
the company and the union notice of resig- 
nation by a date specified in the contract. 
The employee (the charging party in the 
case) had given notice of resignation only 
to the company. Acting pursuant to the 
contract, the company removed the name 
of the employee from the checkoff list. The 
union complained to the company and made 
demands for back dues upon the employee, 
threatening to invoke the discharge-penalty 
provisions of the contract. The company re- 
jected the union’s demand, asserting its 
“satisfaction” that the employee had given 
the union, as well as the company, proper 
notice. The union then invoked the griev- 
ance procedures. 

The company and the union agreed that 
the following questions be submitted to the 
arbitrator: (1) Did the employee in ques- 
tion “resign” his membership, as provided 
by the contract? (2) If not, what was the 
union’s remedy? 


The employee appeared at the arbitration 
hearing and testified in his own behalf. The 
arbitrator ruled in favor of the union on 
both questions submitted. He found that 
the employee did not properly “resign” his 
membership and that the union was en- 
titled, under the terms of the contract, to 
demand his discharge. 


After the arbitration, but before actual 
discharge action had been taken, the em- 
ployee tendered back dues to the union. The 
company then refused to discharge him 
because, under the rule in the Aluminum 
Workers’ case,” the company risked a back- 
pay order if it acquiesced in the union’s de- 
mands. The Aluminum Workers’ rule provides 
that a tender of dues by an employee cov- 
ered by a union-security contract at any 
time prior to actual discharge will, as a 
matter of law, render inapplicable the dis- 
charge provision of a union-security con- 
tract. When the company made its position 
known to the union, the latter threatened 
to strike. The company then discharged 
the employee and promptly filed charges 
with the Board, alleging that the union had 
caused the company to discriminate against 
the employee contrary to the provisions of 
Section 8(a)(3) of the act. 

When the came before the 
the union interposed the arbitration award 
as a defense to the charges. In considering 
what weight to accord to the arbitration 
award, the Board drew a distinction be- 
tween the binding effect of the arbitration 
decision on the factual issues submitted to 
hith by the arbitration agreement, on the 
one hand, and the /egal issues of statutory 
interpretation raised by the employee's ten- 
der of back dues after the arbitration award 
on the other. The Board found the arbitra- 
tion proceeding was in fact a “fair and valid 
voluntary settlement of the factual issues 
presented in that proceeding.” The Board 
accepted as final the arbitrator’s factual de- 
terminations—that is, that the employee had 
not resigned in conformity with the mainte- 
nance-of-membership provisions of the con- 
tract and that, under the provisions of the 
contract, the union was entitled to demand 
the employee’s discharge. However, the 
Board disregarded the award upon finding 
that, if given controlling weight, the result 
would deprive the employee of a basic stat- 
utory protection. 


case Board, 


In subsequent enforcement proceedings, 
the court disagreed with the Board’s stated 
legal reasons for its refusal to give effect to 
the arbitration award.” Because the record 
suggested the possibility that the dischargee 


was a victim of union discrimination for 





16 It is interesting to note that in the Spielberg 
case and in the New Britain case, discussed 
below, the Board, in determining that the con- 
dition that all parties agreed to be bound by 
the award had been met, regarded the dis- 
chargee’s participation in the arbitration pro- 
ceeding by his appearing and testifying as 
acquiescence to the arbitration on his part. 

17116 NLRB 645 (1956). 
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% NLRB v. Aluminum Workers’ International 
Union, Local 135, AFL, 29 LABOR CASES { 69,796, 
230 F. (2d) 515 (CA-7, 1956), enf'g 111 NLRB 411 
and 112 NLRB 619 (1955). 

1% International Association of Machinists, 
AFL-CIO v. NLRB (New Britain Machine Com- 
pany), 33 LABOR CASES { 70,883 (CA-2, 1957), 
rem'g 116 NLRB 645. 
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those involved in his 
with contractual provi- 
resignation—namely, his 
opposition to the union—the court remanded 
the case to the Board. It asked the Board 
to take more evidence, if necessary, and to 
determine whether the union was using the 
employee’s improper resignation as a pre- 
text. Should the Board ultimately sustain 
the “pretext” theory, it is clear that the 
arbitration award, and its satisfaction of 
the Spielberg criteria, would be 


other than 
failure to comply 


reasons 


governing 


SIONS 


rendered 
» 


totally irrelevant. 
suggest that where 
procedures are in- 


Some decided Cases 
contractual arbitration 
voked by the parties to test the availability 
of a union-security award, the award may 
not be honored by the Board for reasons 
other than those suggested by the Spielberg 
case. The Addressograph-Multigraph Corpo- 
ration case™ provides a provocative example 
There the company charged the union with 
having improperly invoked the maintenance- 
of-membership provisions of the contract in 
demanding the discharge of four employees. 
\ll tour individuals had resigned between 
the date the union gave the company notice 
of a desire to modify the contract and the 
parties executed another agree- 
ment which the union characterized as a 
“modified” The 
sisted the union’s demand for the discharge 
of the employees on the ground that the 
had terminated, for, if 
had terminated—rather 


date the 


agreement. company re- 


first contract been 


the contract been 


than modified, as the union contended—the 
union-membership obligations it imposed 
upon the affected employees obviously be 
came ineffective with its termination. The 
union invoked the arbitration machinery 
common to both Meanwhile, 
the company filed charges with the Board 
and, at the outset of the arbitration pro- 
ceeding, moved to stay the arbitration pend- 
ing the Board proceeding. The arbitrator 
motion and ultimately ruled in 


agreements. 


denied the 
favor of the union 


At the 
moved to 
upon the award as justifying its demand for 
the discharges. The trial examiner denied 
the motion on the grounds of the 
paramount jurisdiction of the Board under 
Section 10(a) of the act. He found that the 
company was right on the contract-termina- 
tion point and that the union therefore vio- 
lated Section &(b)(2) of the act, as alleged 

The Board affirmed the trial 
without comment. The facts (if not the 
decisional language) suggest that more par- 
affected the denial of the 
based on the arbitration. 


Board proceedings, the union 


dismiss the complaint, relying 


bre vad 


examiner 


ticular reasons 
union’s motion 
The company’s motion to stay the arbitra- 
tion when it elected to go to the Board sug- 
gests that the company did not regard itself 
as bound by arbitration. The nature of the 
matter submitted to arbitration—whether 
the contract had been terminated— 
that a matter of “interpretation” of the con 
tract itself was not really involved.” 


suggests 





“Apart from the support provided by the 
court's remand decision in the above-discussed 
case, the following cases support the proposi- 
tion that where there are any circumstances 
warranting an inference that an individual dis- 
charge could not obtain fair, complete, and 
good-faith representation in the arbitration 
forum, the Board will disregard the existence 
of arbitration machinery (or the decision its use 
may have produced) in disposing of the dis- 
chargee’s case on the merits (Kaiser Aluminum 
and Chemical Manufacturing Company, 104 
NLRB 874 (1953), where the dischargee ‘‘had 
reason to believe he would find the Respondent 
Company and the Union on the same side ar- 
rayed against his interest in the event he 
presented a grievance’’: Wertheimer Stores Cor- 
poration, 107 NLRB 1434 (1952), where the dis- 
chargee had opposed, intraunion, the union's 
acceptance of a company proposal): Pacific Jn- 
termountain Express Company, 110 NLRB 96 
(1954), enf'd 29 LaBoR CASES { 69,638, 228 F. 
(2d) 170 (CA-8, 1955), where the dischargee, 
leader of a ‘‘dissident’’ movement intraunion, 
was afforded token representation in arbitration 
proceedings by a union attorney who had once 
criminally assaulted him). See also NLRB 
v. Wagner Iron Works, 27 LABOR CASEs 69,041, 
220 F. (2d) 126 (CA-7), enf'g as modified, 104 
NLRB 445 (1953), cert. den., 350 U. S. 981: 
National Video Corporation, 114 NLRB 559 
(1955): Combustion Engineering Company, Inc., 
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86 NLRB 1264 (1949): Kansas Milling Company, 
86 NLRB 95 (1949) 

21110 NLRB 727 (1954) 

2 Compare the following cases denying effect 
to arbitration awards 

Monsanto Chemical Company, 97 NLRB 517 
(1951)—the arbitrator had decided that the com- 


pany was obligated, under its union-security 
contract, to effect a discharge unless the em- 
ployee in question paid back dues to the union 
The National Labor Relations Board denied ef- 
fect to the arbitration award because it gave 
“retroactive effect’’ to the union-security agree- 
ment and it was, for that reason, clearly ‘‘at 
odds with the statute."’ 

Wertheimer Stores, Inc., 107 NLRB 1434 
(1954)—the Board affirmed the trial examiner's 
refusal to admit evidence with respect to arbi- 
tration proceedings involving the company’s 
discharge of an individual employee —the charg- 
ing party in the case. The Board reasoned that 
the award was irrelevant in the Board case be- 
cause (1) the question was as to whether the 
dischargee had engaged in ‘‘protected activity” 
in opposing the union's acceptance of a company 
proposal and (2) the dischargee, having filed 
charges with the NLRB promptly upon his dis- 
charge, had not acquiesced in, but opposed, the 
arbitration of his discharge and, hence, was not 
“concurrently utilizing two forums for the pur- 
poses of litigating the matters in dispute.” 

(Continued on following page) 
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Rejection of Arbitration 
Procedures and Arbitration 
Awards as Unfair Practices 


The Westmoreland Coal Company case™ 
raised, for the first time, the question of 
whether the Board would affirmatively or- 
der one party to an arbitration proceeding 
to abandon self-help as a means of upsetting 
an arbitration award, thereby forcing ac- 
ceptance of the award. 

In that case, the union and the company 
duly arbitrated a question as to the mean- 
ing and application of seniority provisions. 
Upon receipt of an adverse award, the union 
struck. Upon charges being filed by the 
company, the General Counsel issued a 
complaint alleging, among other things, that 
the union’s strike was a refusal to bargain 
because the union struck without giving the 
notice required by Section 8(d) of the act. 


Finding a refusal to bargain, the Board 
held that the arbitration decision was “final 
and binding on the parties” and therefore 
became “as much a part of the contract as 
if this had been written in munc pro tunc.” 
In the opinion of the Board, the strike 
against the arbitration decision was a strike 
in support of a demand to modify the con- 
tract and a refusal to bargain because the 
union had struck without giving notice of 
its desire to modify the contract as required 
by Section 8(d). The Board reserved the 


question as to whether a strike against an 
arbitration award would, in itself, consti- 
tute a refusal to bargain. The Board’s rem- 
edy merely required that the union give 
60 days’ notice before striking for a pro- 
posed termination or modification of its 
contract. 

In the related Boone County Coal Corpo- 
ration case,* the union struck in support of 
its dispute with the company over the 
latter’s interpretation of the seniority pro- 
visions of a collective bargaining contract 
without recourse to, and in contravention of, 
the grievance and arbitration machinery 
provided by the contract for settlement of 
such disputes. The contract did not contain 
an express no-strike clause. The complaint 
alleged a refusal to bargain. The Board 
found that the strike was in derogation of 
the contract and unprotected.” Making the 
further finding that the strike was a refusal 
to bargain, the Board said that the re- 
spondents “by engaging in such unprotected 
activity in aid of their bargaining position 
not only abused their bargaining powers 
and impaired the collective bargaining proc- 
ess, but also thwarted the peaceful proced- 
ures for the channelization of contracts 
disputes that they had agreed to follow as 
a substitute for economic conflict. This, in 
our opinion, constituted bad faith bargain- 
ing contravening the Act’s requirements.” 


The apparently novel holdings in these 
cases could perhaps be foretold by Board 





(Footnote 22 continued) 

Cf. Jacob Klotz Company, 13 NLRB 75 (1939), 
which appears to be the first case in which a 
party litigant interposed compliance with an 
arbitration award as a defense to alleged dis- 
crimination against individual employees. It is 
interesting to note that the Board rejected the 
arbitration defense upon reasoning’ which, 
among other things, indicated that the Board 
might, ‘‘in its discretion, have regarded the 
award as having closed the dispute .. . but for 
the Company's subsequent continuation of un- 
lawful conduct designed to wreck the Union."’ 

73.117 NLRB, No. 155 (1957). 

24117 NLRB, No. 154 (1957). 

2 See footnote 44, below. In W. L. Mead, 
Inc., 113 NLRB 1040 (1955), the Board found 
for the first time that strikers who struck over 
a dispute coming within the purview of the 
arbitration provisions of a contract rather than 
submit to arbitration provided in the contract 
(as suggested by the employer) engaged in un- 
protected activity and that their discharge was 
therefore privileged. Despite the absence of a 
no-strike clause, the Board said (at p. 1043): 

** . . to hold that a strike in furtherance of 
such a material breach of a clear and binding 
contractual arbitration clause is to be protected 
by this Board would be contrary to the labor 
policy embodied in the National Labor Relations 
Act as interpreted by the Courts of Appeals and 
the Supreme Court."’ 

The decision relied upon the court cases dis- 
cussed hereafter. 
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It is interesting to note that the courts—and 
not the Board—first gave indirect protection 
to the process of private adjustment by refusing 
enforcement of Board orders of reinstatement 
for strikers who, in the absence of an express 
no-strike clause, struck: (1) in sympathy with 
strikers who had breached their no-strike clause 
by striking over an issue which could have been 
submitted to a joint committee for resolution 
(Hazel-Atlas Glass Company v. NLRB, 5 LABOR 
CASES { 60,978, 61,027, 127 F. (2d) 109, 117-118 
(CCA-+4, 1942), reh’g den., modifying 34 NLRB 
346): (2) in violation of a conditional no- 
strike agreement conditioning a strike upon the 
full exhaustion of grievance procedures, includ- 
ing arbitration, without resorting to those pro- 
cedures (NLRB v. Dorsey Trailers, Inc., 17 
LABOR CASES £ 65,574, 179 F. (2d) 589, 592 
(CA-5, 1950), modifying 80 NLRB 478, but not- 
ing resort to grievance procedure to settle the 
question of ‘‘reasonable discipline’’ for this 
violation): (3) in protest against the failure of 
the company to settle immediately a grievance 
presented by the strikers te the union represen- 
tative and by him to the superintendent (and 
during the pendency of the grievance) (NLRB 
v. American Manufacturing Company of Texas, 
23 LABOR CASES { 67,517, 203 F. (2d) 212, 216 
(CA-5, 1953), denying enforcement to 98 NLRB 
226): and (4) before exhaustion of grievance 
provisions and during the pendency of griev- 
ances before the employer (NLRB v. Sunset Min- 
erals, Inc., 25 LABOR CASES { 68,222, 211 F. (2d) 
224, 226 (CA-9, 1954)). 
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and court dispositions of Section 8(a)(5) 
cases.™ 

1939, when the earliest case” in 
this area was decided, the Board has re- 
frained from issuing a remedial collective 
bargaining order against an employer tak- 
ing a unilateral action, allegedly at odds 
with the substantive promises of his con- 
tract, when the charging union could have 
utilized, but did not utilize, the procedures 
established for bargaining on matters con- 
cerning the interpretation and administra- 
tion of the contract. 


Since 


In the Emerson Electric case, the com- 
plaint alleged that the company had com- 
mitted unfair labor practices by reason, 
among other things, of its unilateral issu- 
ance of an employee handbook of rules and 
its refusal to arbitrate a discharge. The 
Board dismissed the complaint upon finding 
that the company’s refusal to arbitrate had 
been preceded by a discussion with the 
union concerning its reasons for refusing to 
regard the issues as arbitrable.* Holding 
that the company had satisfied its statutory 
obligation by its discussions, the Board 
added that “in any event” even if the obli- 
gation to arbitrate could be said to have 
with to the formulation of 


existed respect 


the rules or the discharge, the refusal to do 


sO was no more than a “breach of contract” 
and not an unfair labor practice.” 


Suits for Violation of 
Contracts Section 301 (a) 

As I have noted, Congress refused in 1947 
to make the breach of an agreement to 
submit a labor dispute to arbitration an 
untair labor practice. The omission in con- 
ference was based on the belief that: 
“Once parties have made a collective bar- 
contract the enforcement of that 
contract should be left to the usual proc- 
esses of the law and not to the National 
Labor Relations Board.” ” 


gaining 


Congress provided another forum: ™ Sec 
tion 301(a) of the act gives federal district 
courts jurisdiction over suits by and against 
labor organizations representing employees 
in an industry affecting commerce for vio- 
lation of contracts.” The purpose of this 
section is summed up in the Senate report 

“Statutory recognition of the collective 
agreement as a valid, binding, 
logical and 
higher 


and enforce- 
able contract is a necessary 
step. It will promote a 
responsibility upon the parties to such agree 
ments, and will thereby promote industrial 


degree ot 


peace.” ™ 








* Timken Roller Bearing Company v. NLRB, 
12 LABOR CASES ° 63,739, 161 F. (2d) 949 (CCA-6, 
147) (rev'g Board's Sec. 8(a)(5) findings against 
the company (70 NLRB 500) and ruling that the 
company’s withdrawal from the grievance pro- 
cedure pending the union’s conclusion of a 
strike in breach of a no-strike clause was, in 
fact, in furtherance of the bargaining process. 
The court strongly endorsed the view that 
contractual provisions for arbitration were to 
be viewed as an inherent part of the bargaining 
process): Carroll’s Transfer Company, 56 NLRB 
935 (1944) (the first case in which the Board 
made an affirmative determination that an em- 
ployer’s refusal to arbitrate a dispute, pursuant 
to a contract, was in derogation of the statutory 
obligation to bargain): California Portland Ce- 
ment Company, 101 NLRB 1436 (1952) (holding 
that the company’s withdrawal from the griev- 
ance forum because the union had filed charges 
supported the Sec. 8(a)(5) complaint). Cf. 
United Telephone Company of the West, cited 
at footnote 14. (The Board dismissed Sec. 8(a) 
(5) charges alleging that the company unilater- 
ally ‘“‘modified’’ substantive contract provisions 
by eliminating overtime schedules without con- 
sulting the union and by asserting that a ‘‘man- 
agement prerogatives’’ clause in the contract 
afforded it the right to so act. Here the com- 
pany had submitted to the grievance processes 
up to the arbitration step and had discussed 
with the union the alternative of filing for a 
state court declaratory judgment.) 

27 Emerson Electric Manufacturing Company, 
13 NLRB 448. See the cases cited in the 
discussion of the Consolidated Aircraft rule, at 
footnote 14. 

2 Cf. United Telephone Company of the West, 
cited and discussed at footnote 14. 
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* This case is not necessarily inconsistent 
with the Boone County theory The company 
did not resort to self-help 

”“H. Conf. Rept. 510, 
p. 142. 

" The common law restrictions on the suabil- 
ity of unions made, and make, enforceability 
of collective agreements in state courts difficult 
and uncertain. See Forkosch, ‘“‘The Legal 
Status and Suability of Labor Organizations.” 
28 Temple Law Quarterly 1 (1954), for an analy- 
sis of both state and federal law. At the present 
time, labor organizations have the right to sue 
or be sued as entities in only 25 of the 48 states 
Alabama, Arizona, Arkansas, Colorado, Con- 
necticut, Florida, Kansas, Louisiana, Maine 
Minnesota, Montana, Nebraska, Nevada, New 
Jersey, New York, North Dakota, Oklahoma 
Rhode Island, South Carolina, South Dakota, 
Utah, Vermont, Virginia, Wyoming 

"The section, as worded, obviated certain 
difficulties involved in instituting actions in the 
federal district courts, for example, diversity of 
citizenship, amount in controversy, agency 
(note, ‘“‘The Westinghouse Case: Union's Right 
to Sue Under Section 301 of Taft-Hartley,’’ 50 
Northwestern University Law Review 289 
(1955) ). 

“S. Rept. 105, 80th Cong., Ist 
Sec. 301 originated in the Senate bill. which 
also made it an unfair labor practice to ‘‘violate 
the terms of a collective bargaining agreement 
or the terms of an agreement to submit a labor 
dispute to arbitration The Senate report in- 
dicated such provisions were intended to permit 
the Board to grant relief in the same instances 
where suit might have been maintained under 
Sec. 301 (at pp. 20-21, 23) 


80th Cong., Ist Sess., 


Sess., p. 17 
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Recent Supreme Court decisions involv- 
ing the interpretation of this section open a 
new dimension for collective bargaining 
provisions—particularly arbitration—and the 
NLRB. 

The first case to reach that Court under 
this section—the Westinghouse case—involved 
a suit by a union, representing some 4,000 
individuals, for an interpretation of the col- 
lective contract, a declaration of the rights 
of the parties, an accounting to ascertain 
the employees involved in the loss of one 
day’s pay, and a judgment against the com- 
pany in favor of the individual employees 
for the unpaid wages allegedly owed them. 
There was no indication that the affected 
individuals had authorized the action. A 
majority of the Court held that Section 301 
was not intended to authorize a union to 
enforce the “uniquely personal right” of 
the individual employee under the terms 
of the contract.“ The opinions of the vari- 
ous Justices * do not clarify—and, in fact, 
create—yet unsolved problems concerning 
the nature of the “collective bargaining 
agreement” and the union’s agreement v. 
the individual employee’s contract of em- 
ployment which incorporates relevant terms 
of the union’s agreement.” 

In 1957, the Supreme Court handed down 
three decisions holding that an employer 
may be compelled under Section 301(a) to 
arbitrate grievances arising under the terms 
of a collective bargaining agreement. In 
Lincoln Mills, the leading case, the Court 
held: (1) Congress, in adopting Section 301, 
was interested in making agreements be- 
tween employers and unions “equally bind- 
ing and enforceable on both parties’ and 
in promoting collective bargains which sub- 
stitute arbitration for strikes in the adjust- 
ment of disputes.” (2) An agreement to 
arbitrate disputes is the quid pro quo for the 
agreement not to strike. (3) Specific en- 
forcement of the agreement is the best 
obtainable way to industrial peace.” (4) The 


“substantive law’ to be applied in suits 
under Section 301(a) is “federal law which 
the courts must fashion from the policy of 
our national labor laws.” ™ 

It gave little guidance to the courts con- 
cerning the federal common law they must 
make: 

“The Labor Management Relations Act 
expressly furnishes some substantive law. 
It points out what the parties may or may 
not do in certain situations. Other prob- 
lems will lie in the penumbra of express 
statutory mandates. Some will lack ex- 
press statutory sanction but will be solved 
by looking at the policy of the legislation 
and fashioning a remedy that will effectuate 
that policy. The range of judicial inventive- 
ness will be determined by the nature of the 
problem. But state law, if compatible 
with the purpose of § 301, may be resorted 
to in order to find the rule that will best 
effectuate the federal policy. Any 
state law applied, however, will be absorbed 
as federal law and will not be an independ- 
ent source of private rights.” “ 


The extent to which this decision over- 
rules the Westinghouse case distinction be- 
tween union and individual employee rights 
is not clear. In Lincoln Mills, the two cases 
are distinguished on the ground that the 
union sought to enforce the agreement to 
arbitrate “which it has made with the em- 
ployer.” But the Court carefully reserves 
the question whether there are situations 
in which individual employees may bring 
suit “in an appropriate state or federal court 
to enforce grievance rights” under contracts 
providing for arbitration of grievances.” 

In the other two cases, the Court affirmed 
the holding in Lincoln Mills, deciding that 
an order directing arbitration under Sec- 
tion 301(a) is a “final decision” for the sake 
of appeal * and that it is immaterial whether 
the contract requires arbitration or makes 
arbitration optional upon request.“ 








*% Association of Westinghouse Salaried Em- 


ployees v. Westinghouse Electric Corporation, 
27 LABOR CASES { 69,063, 348 U. S. 437 (1955), 
aff'g 24 LABOR CASES { 68,108, 210 F. (2d) 623 
(CA-3, 1954). 

* Justice Frankfurter enumerates a series of 
problems which would arise were the Court to 
find that Sec. 301 created a federal substantive 
right to be determined according to federal 
law. See the discussion thereof in the note cited 
at footnote 32, at pp. 292-302. 

3% See Archibald Cox, ‘‘Law and the Future: 
Labor Management Relations,’’ 51 Northwestern 
University Law Review 251 (1956). For a dis- 
cussion of the various views, see Association of 
Westinghouse Salaried Employees v. Westing- 
house Electric Corporation, cited at footnote 34. 

*% Textile Workers v. Lincoln Mills of Ala- 
bama, 32 LABOR CASES { 70,733, 353 U. S. 448 
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(1957) (Justice Frankfurter dissenting vigor- 
ly and at length). 

* At p. 455. 

* At pp. 456-457, citing Mendelsohn, ‘‘Enforce- 
ability of Arbitration Agreements under Taft- 
Hartley Section 301,"" 66 Yale Law Journal 167. 
The decision does not discuss the United States 
Arbitration Act, 9 USC Sees. 1-15, nor the Rail- 
way Labor Act or other sources for the deter- 
mination of policies. 

” At p. 457. 

" At p. 456. 

* At footnote 9 of opinion. 

*§ Goodall-Sanford, Inc. v. Textile Workers, 32 
LABOR CASES { 70,734, 353 U. S. 550, 551 (1957). 

General Electric Company v. United Electri- 
cal Workers, 32 LABOR CASES { 70,735, 353 U. S. 
547 (1957). 
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By denying certiorari in four other cases, 
the Court has left standing decisions (1) 
granting an employer damages and_ in- 
junctive relief against a union which called 
a sit-down strike in furtherance of a juris- 
dictional dispute with a second union with- 
out submitting the dispute to arbitration 
and in violation of a no-strike clause in the 
contract; “ (2) granting an employer dam- 
ages and injunctive relief against a union 
which, in the absence of an express no- 
strike clause in its contract, struck to pro- 
test a demotion without resort to arbitration 
as provided in the contract; (3) holding 
that a union cannot stay a damage suit to 
demand arbitration of its breach of a con- 
tract’s no-strike clause where the contract 
fails to make provision for arbitration of 
liability for breach of contract but does 
provide for arbitration of “grievance relat- 
ing to the meaning or application” of the 
agreement; “ and (4) holding that neither 
the Labor Management Relations Act nor 
the Federal Arbitration Act authorizes fed- 
eral courts to compel arbitration of disputes 
over future contract terms, although the 
contract between the parties provided for 
such arbitration.” 

Some of these propositions arg familiar 
to you. Some probably stir as many doubts 
in your minds as they do in mine and in the 
Supreme 


minds of some Justices of the 


Court. To date, “judicial inventiveness” in 


* Kokomo Paper Handlers’ Union No. 34 v. 
Cuneo Press, Inc., cert. den., 353 U, S. 912, 


leaving in effect 30 LABOR CASES ° 70,084, 235 
F. (2d) 108 (CA-7, 1956) 

“WwW. L. Mead, Inc. v. 
cert. den., 352 U. S. 802, 
LABOR CASES ° 69,082, 230 F., 
1956). 

7 Automobile Workers v. Benton Harbor 
Malleable Industries, cert. den., October 15, 
1957, leaving in effect 32 LABOR CASES { 70,590, 
242 F. (2d) 536 (CA-6, 1957). The request for 
stay pending arbitration was based on Sec. 3 of 
the United States Arbitration Act, 9 USC. Sec. 3 
provides for a stay of any suit brought in any 
of the courts of the United States ‘‘upon any 
issue referable to arbitration under an agree- 
ment in writing for such arbitration.’’ The 
Supreme Court has not dispositively passed 
upon the applicability of this statute to some 
collective bargaining agreements. 

' Boston Printing Pressmen’s Union v. Potter 
Press, 32 LABOR CASES § 70,543, 241 F. (2d) 787 
(CA-1, 1957), cert. den., October 15, 1957. 

*” Boston Printing Pressmen’s Union v. Potter 
Press, 30 LABOR CASES { 70,013, 141 F. Supp. 
553 

” See his opinion in W. L. Mead, Inc, v. Team- 
sters, Local 25, cited at footnote 46. 

5} Sometimes the interaction—albeit perhaps 
unwittingly—is obvious. Let me recount the 
interplay I see among Judge Magruder's deci- 
sion and the Board's decisions in W. L. Mead, 
Inc. and Boone County Coal Corporation. On 
September 10, 1954, Mead’s employees struck, 


Teamsters, Local 25, 
leaving in effect 29 
(2d) 576 (CA-1, 
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fashioning a “federal law from the 
policy of our National labor laws” has had 
little time to range. There are those, like 
Judge Wyzanski, who deem it undesirable 
for courts “to jump into what may be a 
bottomless pit of dispute.” There are 
those, like Chief Judge Magruder, who have 
attempted to formulate “federal rules” of 
law, allowing for accommodation in some 
areas to the laws of the states.” 

The interaction of NLRB and court deci- 
sions and the new area of potential, if not 
existing, conflict among administering the 
LMRA, interpreting various federal statutes 
and fashioning the federal common law- 
the task given the judiciary by the Lincoln 
Mills decision—require delicate accommoda- 
tion among values.” 

There are many problems of statutory 
interpretation in the very language of Sec- 
tion 301(a). In order to qualify as a basis 
for an action under that the labor 
organization having the must be 
one “representing employees.’ 


section, 
contract 


Does this requirement mean that the dis- 
the 
the time of t 
the t 


representa 


he 


must determine 
of the 


the execution of 


court 
status 


trict 
tive 
suit 


union at 
or ot contrac 
that the union 


representative of” 


Does the failure 
be the 


ployees 


to specify 


“bargaining em- 


countenance suits on members 


only agreements? 


to protest the working hours and work assign 


using available 
settle a clearly ar 
did not contain 
Mead mailed its 
on September 11 
Sec. 301(a) 
perform 
tiled 
the 
The 
trial 


ment of an employee, without 
arbitration machinery to 
bitrable matter. The contract 
an express no-strike provision 
employees ‘“‘termination pay” 
1954. On October 11, Mead filed a 
suit requesting damages and specific 
ance of arbitration provisions. The union 
See. 8(a)(3) and S8(a)(1) charges with 
Board, based on the discharge of strikers 
district court granted relief before the 
examiner issued the intermediate report finding 
the violations charged and merely noting that 
the Board had not been party to the district 
court action and that the were different 
(W. L. Mead, Inc., cited at footnote 25, at p 
1048, at footnote 2) The Board reversed the 
trial examiner, following the same reasoning 
as did the district court in relying on court 
cases denying enforcement to Board orders of 
reinstatement of similarly situated strikers 
The appellate court, in the Sec. 301(a) case, 
relied on the same cases and on the Board's 
finding that the strike was unprotected in Mead 
Shortly thereafter, a trial examiner, in the first 
case to reach the Board alleging that a union 
refused to bargain by striking rather than sub 
mitting an arbitrable issue to arbitration, made 
a similar inference from Mead. In sustaining 
this trial examiner, the Board relied upon the 
decision of the court of appeals in the Se« 
301(a) Mead case. See Boone County Coal Cor- 
poration, cited at footnote 24, at footnote 6 


issues 





What elements from past practice can 
be implied as implicit terms in the contract? 


What provisions other than a no-strike 
clause implied by a provision for the arbi- 
tration of disputes are to be implied as a 
matter of law? 

What, indeed, are the requirements for a 
“contract” ? 


Further problems arise from the require- 
ment that provisions prohibited by the 
NLRA itself be deemed invalid and denied 
enforcement. This would seem to require 
that the recognition clause accord “exclusive 
recognition” to a majority representative 
and that there be no delegation of manage- 
ment prerogatives which gives the union 
such control over hiring or seniority prac- 
tices as to permit it to discriminate in favor 
of its members. It would require the dis- 
trict court to determine whether a union 
shop provision was both valid under Sec- 
tion 8(a)(3) and also permissive under the 
law of the state of contract, in view of the 
express delegation to the states—under Sec- 
tion 14(b)—of authority to prohibit the 
execution or application of agreements re- 
quiring membership in a labor organization.” 
In view of the preservation to individual 
employees of a right to have grievances 
adjusted without the intervention of the bar- 
gaining representative, as long as the ad- 
justment is not inconsistent with the terms 
of the contract and the bargaining repre- 
sentative has had opportunity to be present 
at the adjustment, even the validity of the 
grievance procedure must be determined. 
If the continuing validity of a contract is in 
question, the conditions of Section 8(d) 
must be applied. 


The problems in the “penumbra of express 
statutory mandates” include waivers of 
statutory protections—for example, the ex- 
tent to which a contract may validly contain 
terms which, if observed, would constitute 
violations of the act. 

The problem continues after the district 
court decides that the conditions for specific 


enforcement of contracts have been met. 
There is no restriction in Section 301(a) 
against simultaneous action in a state court 
and before the NLRB. Some states regard 
the filing of an unfair labor practice charge 
with the NLRB involving the same dispute 
as an abandonment of the agreement to 
arbitrate or of a suit for damages.™ How- 
ever, the district court is without authority 
to enjoin or stay state court proceedings 
at the request of a private party; ™ and it is 
doubtful that the NLRB itself could secure 
such action unless an untair labor practice 
were involved.” 

I could continue listing problems arising 
from Section 301. There are many other 
problems relating to arbitration which come 
before the NLRB itself which I have not 
had time even to mention, let alone cover.” 

Those I have listed should 
show that the living meaning of collective 
bargaining for labor and management can- 
not be derived from reliance on the sanction 
of litigation in the courts or before the 
Board. Such an approach does not bring 
reason into the contract or the law of labor 
relations. As Dean Shulman said: 


suffice to 


“To consider the feature of arbitration 
as a substitute for court litigation or as the 
consideration for a no-strike pledge is to 
take a foreshortened view of it. In a sense 
it is a substitute for both—but in the sense 
in which a transport airplane is a substitute 
for a stagecoach. The arbitration is an in- 
tegral part of the system of self-government. 
And the system is designed to aid manage- 
ment in its quest for efficiency, to assist 
union leadership in its participation in the 
enterprise, and to secure justice for the 
employees. /t is a@ means of making col- 
lective bargaining work and thus preserving 
private enterprise in a free government.” * 
(Italics supplied.) 


Conclusion 

One of the fundamental problems _in- 
volved in all systems of jurisprudence is 
striking a balance between the demands of 





5 The following states have restrictions other 
than those contained in the federal act, with 
reference to union security: Alabama, Arizona, 
Arkansas, Florida, Georgia, Indiana, Iowa, 
Mississippi, Nebraska, Nevada, North Carolina, 
North Dakota, South Carolina, South Dakota, 
Tennessee, Texas, Utah and Virginia. 

33 For example, Western Express Company v. 
IBT, 18 LABOR CASES { 65,980, 277 App. Div. 928 
(N. Y., 1950). 

% Amalgamated Clothing Workers of America 
et al. v. Richman Brothers Company, 27 LABOR 
CASES { 69,080, 348 U. S. 511 (1955), denying the 
authority of a district court to enjoin a state 
court proceeding for relief of picketing alleged 
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to be violative of the NLRA at the request of a 
private party therein. 

%* The interrelation between Sec. 10(a) and 
the determinations permitted district courts un- 
der Sec. 301 and Sec. 303 apparently warrant 
the Board's ignoring the district court deter- 
minations without otherwise resolving the pos- 
sible conflict in decision. 

56 For example, the legal question of ‘‘arbitra- 
bility’’; the role of arbitration in (1) represen- 
tation proceedings and in (2) jurisdictional 
disputes. 

Harry Shulman, ‘‘Reason, Contract, and 
Law in Labor Relations,’’ a speech reprinted in 
68 Harvard Law Review 999, at p. 1024 (1955). 
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the state, on the one hand, and the rights 
of individuals, on the other. When a free 
society—based economically on free enter- 
prise and ideologically on the concepts of 
individual freedom, limited governmental 
power, and government by the consent of 
the governed—is faced by other societies 
that have solved their problem in jurispru- 
dence by lodging all powers in the hands 
of the state, it behooves all of us to so con- 
duct ourselves that the “government of the 
people” will survive on this earth. 

and 
own 


management 
shape their 


analysis, 
and must 


In the final 
labor should 


destinies. They must accept the respon- 
sibility of their own actions for themselves 
and society as a whole. They must be 
mature enough and wise enough to solve 
their problems without government inter- 
This is the very essence of all 
Conciliation, mediation and 
arbitration are great tools to this end. 
Nothing would please me more than to 
see the day when most, if not all, problems 
in labor relations are solved by the parties 
themselves either by private agreement or 
resort to private third-party methods. 


[The End] 


vention. 
self-government. 
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men were down 72 per cent (the largest 
decline experienced by any group). Skilled 
workers were down 57 per cent. Social and 
were down 29 per cent. 
workers were down 36 


workers 
and 


welfare 
Clerical 
per cent. 


sales 


Supplemental Unemployment 
Benefits 


Whether it is permissible for workers 

to receive unemployment compensation 

from both companies and states is 
being adjudicated. 

The workers in certain industries, such as 
steel, sometimes cannot put in a full vear’s 
work. Often their jobs will contain several 
months of layoff and, most important, of 
no salary. This problem has been brought 
out by many labor leaders, among them 
Walter Reuther, president of the UAW and 
vice president of the AFL-CIO. One of 
the results has been the much-discussed, 
so-called “guaranteed annual wage.” 

However, payment of additional benefits 
by a company to its laid-off workers has 
presented a problem in some states. Since 
regular unemployment benefits come out of 
state funds, state governments may see no 
reason to supply them if an employer is 
already doing so. By laws and administra- 
tive rulings in Ohio, Indiana, Virginia and 
North Carolina, workers cannot receive 
state unemployment compensation if their 
collective bargaining agreements provide 
that they will receive it from the company. 
At present, this important issue is being 
deliberated by the courts. 

In the interim, an agreement between 
certain steel companies and the Steelwork- 
ers Union is in effect. This provides that 


Arbitration 


supplemental payments will be discontinued 
until a decision has been reached, at which 
time payments will be made retroactively 
to the workers if supplementation is found 
If the decision disallows 
regular payments but permits them = in 
lump-sum fashion, then this will be = ar- 
But if neither plan is found to be 


to be permissible. 


ranged. 
proper, the 
arbitration. 


issue will be submitted for 


Safety Rates for Workers 
Remain Stable 


The 1956 labor figures reveal a record 
low of injuries. 
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job was often 
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records 
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tics survey 
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The safest 
was held by telephone communication, which 
experienced a rate of .8 injuries per million 
man-hours worked. An interesting result 
of the study showed the explosives industry, 
usually thought of as being one of the most 
fifth 
lows 


years. 


record of all the imdustries 


rate, 
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equipment, 
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communication 
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rubber, 
radio tubes, 2.7; tires and 


electrical equipment for vehicles, 
Disabling work 
ing resulted in a total of 712 days of dis- 


ability for each million man-hours worked 
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injuries in  manufactur- 





during the year, compared with 763 days in 
1955. Death resulted in three of every 
1,000 cases reported, and some permanent 
impairment, such as loss of limb, resulted 
in 63 of very 1,000. Cases of temporary 
injury that kept the worker off his job for 
at least a day averaged 18 days of disability 
per case. The average for all cases, in- 
cluding time-changes evaluation for perma- 


nent impairments and deaths, amounted to 
59 days per case, compared with 63 in 1955. 

In construction, disability due to work 
injuries averaged 85 days per case and 
totaled 2,330 days for each million man- 
hours worked. Injuries in wholesale and 
retail trades averaged 43 days per case, and 
the standard severity rate was 498 days per 


million man-hours. 





LOCKOUTS—Continued from page 54 





ness, regardless of its magnitude, is suf- 
ficient justification for a lockout. 

While the court may have considered “the 
degree of resultant restriction on the ef- 
fectiveness of the concerted activity” in 
sanctioning this lockout, its decision failed 
to reflect such consideration. Aside from 
recognizing “that the determination involves 
the striking of a balance between the em- 
ployees’ guaranteed right to strike and the 
employer’s right to prevent resulting eco- 
nomic hardship,” the court failed to mention 
what effect this lockout might have on the 
effectiveness of a real or anticipated strike. 
One might well ask how a balance may be 
struck using only one side of the scale. 


The court did not examine “the nature 
of the measures taken” by the employer. It 
completely ignored the fact that the em- 
ployer merely had transferred its orders 
to its other plants, thus leaving the em- 
ployees with no jobs from which to strike. 
Yet without jobs there can be no strike in 
the real sense of the word; without the 
power to strike, the bargaining power of 
the union is practically nil. 

In considering the “timing” of the lock- 
out, the court overruled the trial examiner’s 
finding that the employer had violated Sec- 
tion 8(a)(5) by failing to fulfill the require- 
ments of Section &8(d). It will be recalled 
that the Board had not ruled upon the 
Section 8(d) question, for it had found other 
reasons for a violation of Section 8(a)(5).” 
Because the court believed that the Board 
had not reserved this point in its decision, 
and had not urged its applicability on re- 
view, it refused to remand the case to the 
Board for determination of this issue, on 
the ground that it “would merely give the 
Board another bite at the proverbial cherry, 
and, if such conduct were condoned, piece- 
meal litigation would result.” ™ 


The court, by finding the lockout privileged 
under its application of the Betts Cadillac 
criteria, in effect condoned the lockout de- 
spite the fact that it fell within the pro- 
hibited 60-day period. One might well ask 
why the court, if it really believed that a 
compromise of Section 8(d)(4) was justified 
in this case, did not clearly say so. 


Conclusion 


In deciding questions concerning the 
legality of lockouts, the NLRB and _ the 
courts have applied a test which endeavors 
to balance the right of employees to engage 
in concerted activities against the right of 
employers to protect their businesses. This 
test, originally developed by the Board in 
Betts Cadillac,” was re-emphasized in Ameri- 
can Brake Shoe” In effect, this test means 
that the legality of particular lockouts will 
depend upon an assessment of the facts in 
each case and an application of the criteria 
which the Board has established. As the 
3oard has said: “The application of broad 
principles involving the balancing of factors 
whose weight, both absolutely and relatively, 
will vary according to the circumstances in 
which they occur, must necessarily await 
specific cases.” While there are many 
difficulties in applying these criteria, tl ey 
are not insurmountable; especially is this so 
when we consider the paucity of alternatives. 

One of the principal purposes of the act 
is to balance the bargaining power of em- 
ployers and employees through the promo- 
tion of collective bargaining. Although the 
concept of relative bargaining power is a 
crude tool of analysis, subject to many 
limitations, it is nevertheless the most useful 
and realistic tool which can be used to deter- 
mine the legitimate rights of the parties 


[The End] 


in a particular case. 





53 See footnote 76. 
5 Case cited at footnote 78, at pp. 494-495. 
55 See footnote 28. 
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86 Cited at footnote 70. 
57 Case cited at footnote 2, at p. 287. 
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Future Issues .. . 
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Lockouts. In the economic battle between labor and man 
agement, economic weapons, such as strikes and picketing, 
have been used by labor to achieve its objectives. Manage- 
ment, on the other hand, has utilized the weapon of the lockout. 
Professor Walter L. Daykin, who is with the Department of 


Labor and Management at the State University of Lowa, has 


iol... 


written an informative article on the legality and etfect of the 


lockout as a weapon in labor relations 


Union Relations. With Congressional investigating com 
mittees focusing the public’s attention on the inner workings 
of labor unions, Henry Mayer, a prominent New York attorney, 
has written a most timely article entitled “Effect of Inter 


I 


nion and Intra-Union Relations.” The article deals with such 
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issues as the responsibility of an international union for the 
legal acts of its locals or members, several or joint liability 
for contractual obligations under collective bargaining, the 
schism doctrine, and the succeeding of one union to another 


union's certification and contract. 


Arbitration. \When management and labor are confronted 
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with problems of determining the meaning of a contract or its 
application to a particular set of facts, arbitration comes to the 


fore as a means of resolving such disputes. In “The Proper 


Sra 


Uses of Arbitration.” Protessor of Economics Harold W. 
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Davey states that when parties to a collective bargaining 





agreement disagree as to its meaning, voluntarily adopted 
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arbitration is probably the best remedy that a private-enterprise 


economy can provide as an alternative to economic force or 


governmental compulsion. 


Workmen's Compensation, The development of atomic 
energy in industry raises the possibility that greater numbers 
of workers will be exposed to disabling radiation. Earl F. 
Cheit, of the University of California (Berkeley) Institute of 
Industrial Relations, has made an interesting examination of 
the type of insurance protection presently available to workers 


disabled by radiation. 
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